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FOREWORD 


Among its duties under the rules of the House of Representatives, 
the Committee on Government Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate “the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.” Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departments and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization and decision-making 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and efficiency of Government operations will follow. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 9—DEPARTMENT OF STATE 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Secretary of State) 


NOVEMBER 19, 1956. 
Mr. Joun Foster Dutuzgs, 
Secretary of State, Department of State, 
Washington, D. C. 

Dear Mr. Duties: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal agencies. We 
are enclosing a questionnaire and we request that you furnish the 
committee the answers to the questionnaire on the dates shown in 
the following schedule: Section I, rulemaking, December 20, 1956; 
section II, adjudication, January 15, 1957; remaining sections, Feb- 
ruary 15,1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Witum L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE DEPARTMENT OF 
STATE BY THE EXECUTIVE AND LEGISLATIVE REORGAN- 
IZATION SUBCOMMITTEE OF THE HOUSE GOVERNMENT 
OPERATIONS COMMITTEE 


PREFACE 


Government operations involve procedure and subject-matter. 
The Congress and the public are vitally interested in the achieyement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter-. 
mine so largely the nature of public programs that the.Congress and 
the public must have a knowledge and understanding of Government. 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as. they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 


gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


Intropuctory Nore 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency” means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.: (b) the statutory and agency terms, conditions 
and procedures under which such grants are made and administered; 
and (c) the statutory and agency terms, conditions, and procedures 
for revocation, withdrawal, and termination of such grants. By way 
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of example, the statutory and agency standards for the making of 
loans or contracts should be considered, the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency st: andards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in individual cases. 


I. RULEMAKING 


1. What legislative or quasi-leg rislative powers—often referred to as 
rulemaking does your agency exercise? 
(a) “Give sti itutory reference to, and brief description of, each 
such power. 
Who is authorized by statute to exercise it? 
(c) If delegated by or within your agency, what office or organ- 
gitar tien unit is authorized to exercise it? 

To what extent are the functions of your agency performed 
cifedibint to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

Describe for each of the categories listed in 1 through xm rule- 
making process followed as to— 

(a) Manner of collection of data for determination. 
(6) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(dq) Extent of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules. 
1. Procedural rules. 
Substantive rules. 
111. General statements of policy. 
1v. Interpretative rules. 

Statements of the general course and method by which functions are 

channeled and determined. 
vi. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files. 
vit. Rules relating to public property, including the use and disposi- 
tion of land. 
vit. Rules relating to the making of loans to public or private parties. 
1x. Rules relating to the making of grants of public funds to private 
and public parties for re habilitation, educational, and other purposes. 
x. Rules or instructions relating to standards for negotiation of and 
the grant of contracts. 
Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 
xu. Rules of practice. 
x11. Rules relating to agency management, organization, and per- 
sonnel. 
4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 
(a) Notice. 
(6) Hearing. 
Record of the hearing. 
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In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent statutory and other authority 
therefor, the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views; 

(6) The forms for written submissions; 

(c) Oral submissions; 

(d) Intervention; 

(e) Consolidation of proceedings; 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(b) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereb 
existing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc.—explain and specify? 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve: 

(a) Any military, naval, or foreign affairs function of the 
United States; or 

(b) Any matter relating to agency management or personnel; or 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Deseribe the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(b) Under what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
to its effective date because the rule was one granting or recognizing 
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exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative 
copies of rulings. 

14. As to each rulemaking power, comment on the adequacy 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(ec) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards wouid be desirable? If so, speeify. 

(f) What, if any, attempt has. been made by your agency to 
secure or to draft legislation designed to rectify such defects? 





Il. ApJUDICATION 


1. What judicial or quasi-judicial powers—often referred to as ad- 
jamionqoR anne your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power, 

(6) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through v1, citing pertinent 
authority. therefor, the proc -edural practices and rules in every class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 

(6) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

(f) Motions. 

(g) Prehearing and pretrial conference and agreement. 

(A) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties. 
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(i) Diseontinuance or dismissal of proceedings by agency 
action. 

(j) Consent orders. 

(k) Default adjudication. 

1. Proceedings in general between private parties in which the Govern- 
ment is not directly a party. 

11. Proceedings in general in which the Government directly is a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matter contained in the 
agency’s files. 

1v. Deeisions and/or opinions relating to public property, including 
the use and disposition of land. 

v. Decisions and/or opinions relating to the making of loans to public 
or private parties. 

vi. Decisions and/or opinions relating to the making of grants of 
public funds to private and publie parties for rehabilitation, educational, 
and other purposes. 

vit. Decisions and/or opinions relating to contract disputes and stand- 
ards for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(5) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent authority therefor, the pro- 
cedures or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) Written submission of views, 

(6) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (a) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and publie participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the ageney. 











920 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


9. What proportion of the adjudications made by your agency 
involve: 

(a) Any military, naval, or foreign affairs functions of the 
United States. 

(6) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Isit the practice of your agencv to ac company any ‘adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? 

(b) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. Describe briefly, i including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

(a) Any matter subject to a ‘subsequent trial of the law and 
the facts de novo in any court. 

(b) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of employee representatives. 

12. What proportion of the adjudication by your agency falls within 
each of the categories set forth in question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each ‘adjudication function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemente d: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(b) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

15. Under what circumstances does your agency find that time, the 
nature of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 
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16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where such representation is known to the agency, what is the 
procedure for effecting notices or service? 

17. What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons? 

18. To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please set 
forth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reesons for not, doing so. 

21. What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency. Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions concerning the violation of rules and (6) matters 
to be decided in the particular case? Does your agency follow case 
ae a nt in deciding matters within the second class? 

If the agency has trial examiners, how many examiner decisions 
were 5 nel ised during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proceedings during 1954, 1955, and the first 9 months of 1956? 

25. How many hearings were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence? 

(b) During the same period, how many trial examiner decisions were 
filed? 

(c) During the same period, how many decisions were entered by 
the agenc y upon review of trial examiner decisions after the filing of 
exceptions 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before the : agency prior to assignment 
to the trial examiners. 

(b) The average time the case was before the trial examiner in hear- 
ing and report. 

(c) The average time the case was before the agency on review. 

29. Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and ‘all other functions. 

30. (a) List all petitions pending before the agency as of October 1, 
1956. 

(b) State the average time that such petitions have been pending. 

(ec) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 

(d) Give the division between the number granted and the number 
=" 

To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases you follow the doc- 
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trine and in what classes you do not and state the policy, if any, 
which determine your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


Ill. SepaRATION oF FUNCTIONS 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency 

4. In what circumstances do officers, employ ees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(6) Appeal of initial or ree ommended decision. 

(c) Final decision by chief executive authority. 

In what circumstances do chief executive officials of your agency 
biti ipate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(b) Conducting investigations. 

(c) Preparing cases for prosecution after investigation. 

(7) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

In reviewing recommended or initial decisions of hearing officers 
or other officials, does your agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
age cy. 

) Bureaus, offices, and divisions which have participated 
in he investigation, prosecution, or formulation of the initial 
decision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(2) Its General Counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services and 
advice. 
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8. What matters is your agency authorized by law to dispose of on 
ex parte basis? 

9. To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (c), shall 
not “be applicable in any manner to the agency or any member or 
members of the body comprising the agency’’? 

1. What provision is made to furnish the final adjudicating official 
(a) with a complete record of the case, and (6) a precis of the views 
of opposing parties and of agency investigating and trial staff? 


IV. INSPECTION oF RECORDS 


1. List the main categories of written submissions which are volun- 
tarily filed with your agency. 

2. What categories of documents or reports are required to be 
filed with your agency? Cite the provisions of statutes relied upon 
in each case. 

3. What matters filed by persons are available for public inspection? 

4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection? 

5. What is the practice or method of making public information 
accessible to interested members of the public? 

6. What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
other persons? 

7. Ils the vote taken on actions before your agency available for 
public inspection? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding. 

9. List what categories of documents the agency believes should 
not be available for public inspection. On what authority? 


V. WorRKLOAD AND STAFFING PATTERNS 


. Describe the workload and backlog of your agency in the exercise 
“. each of its rulemaking and odindination powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference.) 

2. List the major steps and state the time required for each step in 
rulemaking and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the years 1955 and 1956, giving 
reasons therefor as well as the usual time elapsed. 

3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the years 1955 and 1956, 

4. Describe br iefly changes made in agency procedures over the 


last 5 fiscal years to expedite rulemaking and adjudication and the 
background for such changes. 
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5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.). 


VI. Untrormity oF ADMINISTRATIVE PROCEDURE 


1. Have you sought to make your agency’s procedures for rule- 
making and for adjudication uniform with those of other agencies of 
the Government? 

2. If so, describe briefly success attained and problems encountered. 

To what extent are the administrative functions of your ageacy 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


VII. Ruutes ror ApMIssION TO PRACTICE AND FOR AVOIDANCE OF 
ConFuict oF INTERESTS 


1. Describe your rules for admission to practice before your agency 
and for representation. 

Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
members and employees. 

3. Have you sought to make your agency’s procedures in these 
matters uniform with those of other agencies ot the Government? 
4. If so, describe briefly success attained and problems encountered. 


VIII. Exemptions From THE ADMINISTRATIVE PRocEDURE AcT 


1. Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act. 
If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference.) 


IX. Court Decisions Arrectinc AGency FuncTIOoNS 


Cite all major court decisions affecting agency procedural functions 
giving: 

1. Reference to particular agency function affected including refer- 
ence to pertinent part of this questionnaire, and 

2. Synopsis of court opinion, and 

3. Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 








DEPARTMENT OF STATE 


Answer of the Department of State to questionnaire on administrative 
organization, procedure, and practice submitted by the Executive and 
Legislative Reorganization Subcommittee of the House Government 
Operations Committee 

DEPARTMENT OF STATE, 
Washington, February 4, 1957. 
Hon. Wiitiiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 
Dear Mr. Dawson: * * * 


* * + * * * * 

There are now transmitted herewith 12 copies of the Department’s 
reply to part I of the questionnaire. Replies to remaining sections 
will be forwared to the committee as soon as all data have been 
assembled. The complications encountered thus far will cause some 
delay on remaining sections, but the Department will move ahead as 
quickly as possible and will continue to keep the staff of your com- 
mittee informed. 

Sincerely yours, 
Rosert C. Him, 
Assistant Secretary 
(For the Secretary of State). 


DEPARTMENT OF STATE, 
Washington, April 29, 1957. 
Hon. Winuiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 

Drarn Mr. Dawson: * * * there are transmitted herewith 
12 copies of the Department’s answers to the second part of the 
questionnaire on administrative organization, procedure, and 
practice. 

The third and final section of the Department’s response to the 
questionnaire will be assembled and ready for submission within a 
few days. 

Sincerely vours, 
Roserr C. Hin, 
Assistant Secretary 
(For the Secretary of State). 
925 
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DEPARTMENT OF STATE, 
Washington, May 1, 1957. 
Hon. Wituram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 


Dear Mr. Dawson: There are transmitted herewith 12 copies of 
the Department’s reply to parts III to IX, inclusive, of the House 
Government Operations Committee’s questionnaire on administrative 
organization, procedure, and practice, as requested in your letter of 
November 19, 1956. Replies to parts I and II of the questionnaire 
were forwarded under cover of my letters of February 4 and April 29, 
respectively. 

Upon completion of its portion of this project, the Department 
again wishes to express its appreciation for the counsel and advice of 
members of the committee staff. 

Sincerely yours, 
Rosert C. Hu, 
Assistamt Secretary. 


DEPARTMENT OF STATE 
Section I. RuLEMAKING 


The terms of reference of the Government Operations Committee’s 
questionnaire on administrative organization, procedure, and practice 
appear to be directed primarily toward the procedures and practices 
of Federal agencies in their relations to the public. They appear to 
exclude, for the most part, agency functions pertaining to the conduct 
of foreign affairs or the internal-management practices of Federal 
agencies. In this framework, therefore, the majority of the rules 
adopted and applied by the Department of State are not adaptable to 
notice or public rulemaking proceedings and therefore would not 
appear to fit within the purview of the committee’s questionnaire or 
the provisions of the Administrative Procedures Act. 

A careful survey of the entire structure of the Department of State 
has been made however in order to determine those few specific func- 
tions which might be of interest to the committee. The remainder 
of this report, therefore includes: a few additional comments, beyond 
those in the first paragraph, which are applicable to the Department 
as a whole; minor exceptions to the above generalizations found in a 
number of offices and bureaus; and detailed answers for those areas 
of the Department performing functions possibly covered by the 
questionnaire, 


A. General comments on questions 3 and 9 

Additional overall agency comments should be made in response 
specifically to questions 3—XIII, rules relating to agency management, 
organization, and personnel, and 9 pertaining to the proportionate 
breakdown of rules made by the Department of State as a whole and 
the desirability of public participation in rulemaking. 

With regard to question 3—XIII it is understood that it will be 
sufficient for the committee to observe that except as these internal 
matters are covered in the Code of Federal Regulations in conformity 
with provisions of the Administrative Procedures Act, they are in- 
ternal reoulations rather than regulations issued to the public. Thus, 
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there is excluded any consideration of internal management practices 
affecting officers and employees of the departmental and foreign serv- 
ices, except in response to question 9 below. 

With respect to question 9 it may be estimated that the Depart- 
ment’s rules are concerned: 

(a) Forty percent with foreign affairs functions. 

(6) Fifty percent with agency management or personnel 
matters. 

(c) Ten percent with public property, loans, grants, benefits, or 
contracts. 

As pointed out earlier, such rules, by their very nature, are not 
generally adaptable to notice or public rulemaking proceedings. The 
Department uses advisory groups as required by law, and in some other 
instances to the extent appropriate regards their participation in rule- 
making as desirable. The good of the American people and the 
needs of the public are borne in mind at all times. However, public 
interest is the normal criterion applied, rather than individual concern. 

Participation by advisory groups has been found helpful in such 
fields as foreign scholarships and educational exchange activities, 
United States participation in UNESCO, and the strengthening of the 
Foreign Service. Such participation in an advisory capacity generally 
is at the policy formulation stage rather than at the point where the 
rules to implement the policy are themselves written. In some in- 
stances the Department additionally has found it desirable that an 
advisory group which has advised in policy formulation thereafter 
review the result of departmental performance under such policy. 
This latter advisory group activity involves critical examination of 
implementing rules and recommendation for modification as found 
appropriate. 


B. Unaffected areas of departmental activity 


The following areas of the Department, after having carefully 
studied the committee’s questionnaire in relation to their specific 
responsibilities, have determined that their activities do not fall within 
the compass of the study: the four regional bureaus, the intelligence 
area, and the majority of the specialized functions of the Department 
at the Secretary, Under Secretary, and Deputy Under Secretary level. 


C. Related departmental activities 


Some consideration was given to whether or not the trade agree- 
ments program of the Department of State should be included under 
the terms of the committee’s questionnaire. It was determined that 
action taken under this program is not covered by part I of the ques- 
tionnaire, since such action is taken by the President rather than by 
the Department of State. Nevertheless, a brief description of these 
activities might still be of some general use to the committee: 

The conclusion and proclamation of trade agreements is carried 
out pursuant to the provisions of the Trade Agreements Act of 1934 
and the Trade Agreements Extension Act of 1951, as amended (19 
U. S. C. 1351 to 1367), and of Executive Order 10082, as amended 
(3 C. F. R., 1949 supp., pp. 125 to 128, ibid., 1950 supp., p. 139). 
The rules of procedure of the Committee for Reciprocity Information 


are codified in title 15, Code of Federal Regulations, sections 701.1 
to 704.3. 
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The Department also considered the applicability of the question- 
naire to departmental responsibility for provisions of the International 
Organizations Immunities Act of 1945. This statute confers certain 
privileges, immunities, and exemptions upon representatives of foreign 
governments to international organizations and also upon officials 
and employees of these organizations. If questions in this connection 
were to arise in an American court, the Department might be called 
upon to express an opinion as to whether the person involved was in 
the category of officials entitled to such immunity. In the final anal- 
ysis, however, the courts would rule upon the applicability of the stat- 
ute, and the Department’s role, therefore, involves ‘‘advising”’ rather 
than “rulemaking.”’ 

The public is affected to a minor degree by certain rules adopted 
by the Department of State to cover the granting of loans for sub- 
sistence and transportation to destitute “United States nationals 
abroad. However, these rules serve merely as internal guidance to 
Foreign Service posts and are not published in the Federal Register 
or in the Code of Federal Regulations. They appear to be included 
as exceptions under section (2) of Public Law 404. Funds used in 
this procedure are obtained from appropriations made by the Con- 
gress for emergencies in the diplomatic and consular services and 
allocated through administrative procedures. Financial assistance 
to destitute Americans is provided in the form of loans, secured by a 
promissory note signed by the person receiving the assistance. This 
is incidental to the general function of helping Americans abroad, 
rather than a formal lending program as such. 


D. Specific questionnaire answers 
Provisions of section I of the questionnaire appear to apply to a 


certain degree to the following areas, and pertinent questions in 
relation thereto are answered herewith, 


1. INTERNATIONAL EDUCATIONAL EXCHANGE SERVICE (PUBLIC AFF AIRS) 


General statement and answer to question 1 


The International Educational Exchange Service is empowered to 
promote, facilitate, and conduct programs for the exchange of per- 
sons between the United States and foreign countries. The issuing 
of grants in this connection may conceivably place these activities 
under the exemptions of section 4 (2) of Public Law 404; neverthe- 
less, a review of IEES responsibilities is included for the information 
of the committee. 

(a) Public Law 402, 80th Congress, United States Information and 
Educational Exchange Act of 1948; title 22, United States Code, sec- 
tions 1431-1479, section 201, Public Law 402 authorizes the Secretary 
of State to provide for interchanges on a reciprocal basis between 
the United States and other countries of students, trainees, teachers, 
guest instructors, professors, and leaders in the fields of specialized 
knowledge or skill. The persons specified in this section shall be 
admitted as nonimmigrant visitors for business under clause 2 of sec- 
tion 3 of the Immigration Act of 1924, as amended (43 Stat. 154; 
8 U.S. C. 203); for such time and under such conditions as may be 
prescribed by regulations promulgated by the Secretary of State and 
the Attorney General. (See also pt. 68 C. F. R; see also sec. 41.41 
C. F. R.) 











SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 929 


Section 203 of Public Law 402 authorizes the Secretary to provide 
for assistance to schools, libraries, and community centers abroad, 
founded or sponsored by citizens of the United States, and serving 
as demonstration centers for methods and practices employ ed in the 
United States. 

Section 801 of Public Law 402 authorizes the Secretary of State in 
carrying out the purposes of Public Law 402 to make grants of money, 
services, or materials to State and local vovernmental institutions in 
the United States, to governmental institutions in other countries, 
and to individuals and public or private nonprofit organizations both 
in the United States and in other countries; and to furnish, sell, or 
rent by contract or otherwise, educational and information materials 
and equipment for dissemination to, or use by, peoples of foreign 
countries. 

Section 1002 authorizes the Secretary of State to delegate to such 
officers of the Government as the Secretary determines to be appro- 
priate any of the powers conferred upon him by Public Law 402. 

Section 60) of Public Law 402 creates a United States Advisory 
Commission on Educational Exchange to formulate and recommend 
to the Secretary of State policies and programs for the carrying out 
of Public Law 402. 

Public Law 885, 84th Congress, section 12 authorizes the Secretary 
of State with the approval of the Bureau of the Budget to prescribe 
the maximum rates of per diem in lieu of subsistence (or similar allow- 
ances therefor) payable while away from their own countries to foreign 
participants in any exchange of persons program. 

Public Law 584 amending the Surplus Property Act of 1944 (50 
U. S. C. 1641 (b)) authorizes the Secretary of State to enter into 
executive agreements with foreign governments for the use of curren- 
cies or credits for currencies, of such governments acquired as a result 
of surplus property disposals for the purpose of financing studies, 
research, instruction and other activities of American citizens in schools 
and institutions of higher learning in foreign countries. This act 
further provides for the appointment by the President of a Board of 
Foreign Scholarships whose members serve without compensation, 
and are composed of representatives of cultural, educational, student 
and war veteran groups among others. The Board of Foreign Scholar- 
ships has responsibility for supervising the exchange program au- 
thorized by this act. (See also pt. 65 C. F. R.). 

(b) The Secretary of State. 

(c) The Director of the International Educational Exchange Service. 

The functions of IES are performed pursuant to a delegation of 
ais statutory authority which is vested in the Secretary of State. 
The relevant provisions of this authority have been set forth above. 

3. Of the categories listed under this question, Part IX: Rules 
relating to the making of grants of public funds to private and public 
parties for rehabilitation, educational, and other purposes, is within 
the delegated authority of the Educational Exchange Service. There 
is described below the process followed in creating the body of rules 
necessary for the administration of a program of interchange of 
persons authorized by relevant acts. 

(a2) Manner of collection of data for determination: Public Law 584, 
79th Congress, August 1, 1946, and Public Law 402, 80th Congress, 
January 27, 1948, are the basic legal authorities governing the pro- 
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gram, and rules for the execution of the educational exchange program 
were established immediately subsequent to the enactment of these 
acts. 

A mass of data for determination of rules and other forms of agency 
action with respect to this program was on hand as a result of the 
agency experience in the implementation of a less extensive program 
under Public Law 355, 76th Congress (22 U. S. C. 501). This act 
authorized the President of the United States to utilize the services 
of the departments, agencies, and independent establishments of the 
Government in carrying out cooperative programs of exchange pro- 
fessors, teachers, and students between the United States and other 
American Republics, and specifically implemented the reciprocal 
undertakings and cooperative purposes enunciated in the Convention 
for the Promotion of Inter-American Cultural Relations. 

Under provisions of Public Law 584, a Board of Foreign Scholar- 
ships was appointed by the President of the United States to super- 
vise the educational exchange program under the act. The Board, 
composed of representatives of cultural, educational, student, and 
war veteran groups, brought to bear pertinent data from each of these 
sources in the rulemaking process. This process—with respect to 
Public Law 584—continues to govern, through the actions of the 
Board, the granting of benefits, the statutory and agency terms, con- 
ditions and procedures under which grants are made, administered, 
revoked, and terminated. 

Under Public Law 402, a United States Advisory Commission on 
Educational Exchange was appointed by the President to formulate 
and recommend to the Secretary policies and programs for carrying 
out the act. The Commission, representing a cross section of educa- 
tional, cultural, scientific, technical, and public service backgrounds 
contributed pertinent data from each of these groups in establishment 
of rules governing the program. 

(b) Extent of notice to interested persons: In the formulation of 
rules governing the educational exchange program-——and in their 
modification or repeal—the Educational Exchange Service extends 
notice to all interested persons either directly or through the Board 
of Foreign Scholarships or the Advisory Commission on Educational 
Exchange. As noted in 3 (a) above, representatives of cultural, 
educational, student, war veteran, scientific, technical and public 
service groups are taken into consideration in the rule making process. 

(c) Hearing and extent of public participation therein: There are 
limited public hearings and public participation exercised through 
representation on the Board of F oreign Scholarships and the Advisory 
Commission on Educational Exchange. In addition, the Secretary, 
under authorization of Public Law.402, creates such advisory com- 
missions as he decides may be of assistance in formulating policies for 
carrying out the purposes of the act. 

(d) Extent of agency statement of reasons for rules adopted: The 
agency statement of reasons for rules adopted appears in the following: 

(1) The reports of the Advisory Commission on Educational Ex- 
change to the Secretary of State and to the Congress. 

(2) The semiannual reports of the Secretary of State to the Con- 
gress under Public Law 402. 


(3) The annual report of the Secretary to the Congress under 
Public Law 584. 














SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 931 


(e) Manner of public or other dissemination or availability of rules: 
Tn addition to the dissemination or availability of the rules by means 
of the reports cited in 3 (d) above, rules are made known as follows: 

(1) To agency personnel and to private contractors participating 
in the program by manuals, circulars and other publications. 

(2) To the interested public by pamphlets, brochures, forms, etc., 
both from the Educational Exchange Service and from private con- 
tractors participating in the program. 

4. There is no statutory provision relating to any rulemaking func- 
tion of the Educational Exchange Service requiring notice, hearing, 
or record of the hearing. The Administrative Procedures Act (foreign 
affairs exemption) does not require notice or public rulemaking pro- 
ceedings concerning rules made involving foreign affairs functions of 
the United States. 

5. Required information regarding procedures and practices are 
contained in answers to question 3. 

6. Public participation in rulemaking is provided through the Board 
of Foreign Scholarships and the Advisory Commission. Such par- 
ticipation enables these groups, representing organizations interested 
in the programs, to recommend policies and programs and supervise 
the administration of such programs. The Educational Exchange 
Service does not afford direct public participation when not required 
by statute. 

7. Existing rules and rulemaking procedures are modified, amended, 
repealed or suspended in accordance with the rulemaking processes 
established by the Board of Foreign Scholarships and the Advisory 
Commission. Generally, a modification of the rules applicable to the 
requirements of Public Law 402 and Public Law 584 is brought into 
being by the special needs of new legislation. 

8. Individuals are not normally accorded the right to petition for 
the issuance, amendment, or repeal of a rule. 

9. All of the rules made by the Educational Exchange Service in- 
volve foreign affairs functions of the United States. 

10. See 7 above. 

11. See 7 above. 

12. The Educational Exchange Service does not have specific 
statutory authority to issue emergency rules. 

13. IES rulings do not fit the categories considered by this ques- 
tionnaire. 

14. (a) The meaning and intent of the Congress has been suffi- 
ciently clear and easily susceptible of implementation. 

(b) No problems of meaning have been encountered. 

(c) There has been no necessity for congressional change in stand- 
ards. 

(dq) The action of the agency has not been committed to agency 
discretion. 

(e) See (d) above. 

(f) See (d) above. 


2. HISTORICAL DIVISION (PUBLIC AFFAIRS) 
General 
This Division prepares the foreign relations volumes, which date 
from 1861 and constitute the only official record of United States 
diplomacy. It provides the Government and the public with objec- 
95899—57—pt. 9-4 
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tive background information on United States foreign policy in its 
historical setting, and prepares factual studies to help the officers of 
the Department in their interpretation of current problems. This 
Division also administers the Department’s program which enables 
qualified unofficial researchers to have access to its files; and it handles 
general historical problems of major diplomatic interest, such as 
editing for publication, with British and French collaboration, the 
captured papers of the German Foreign Office. 

1. The Historical Division formulates or assists in the formulation 
of rules relating to access by the public to certain of the Department’s 
files. 

(a) Title 5, United States Code, section 22. Departmental regu- 
lations. The head of each department is authorized to prescribe regu- 
lations, not inconsistent with law, for the government of his depart- 
ment, the conduct of its officers and clerks, the distribution and per- 
formance of its business, and the custody, use, and preservation of its 
papers, and property appertaining to it (Rev. Stat. sec. 161). 

(b) The Secretary of State. 

(ec) The Chief of the Historical Division. 

2. See 1 above. 

3. The Historical Division is concerned primarily with items VI 
and X. 

(a) Manner of collection of data for determination: Data and views 
for the formulation of this regulation were obtained from all interested 
areas of the Department. 

(6) Extent of notice to interested persons: There is no notice to 
interested persons in advance of the formulation of the rules themselves. 

(c) Hearing and extent of public participation therein: There is 
no public participation in the formulation of the rules themselves 

(d) Extent of agency statement of reasons for rules adopted: The 
first paragraph of regulation 185.4, entitled “General Policy,” sets 
forth the reasons for, and purpose of, the regulation. 

(e) Manner of public or other dissemination or availability: Copies 
of regulation 185.4 are widely disseminated to colleges, universities, 
research institutions, and private scholars. 

In regard to item X, the Historical Division has occasionally pro- 
posed that a contract be made with a private scholar for the prepara- 
tion of a study on a specialized historical topic. No public notice 
has been given because of the highly specialized nature of the subjects 
involved. Eminent authorities have been requested to prepare these 
studies, the contract terms being worked out by the contracting 
authority of the Department to suit the circumstances of each case. 
Only 3 such contracts have been negotiated in the last 10 years. In 
the final analysis, this activity pertains to the application of rules, 
rather than their formulation. 

4. Not applicable. 

5. Not applicable. 

6. Not applicable. 

7. The existing rules regarding access to the Department’s files are 
modified from time to time in the direction of affording more liberal 
access to records with the passage of years. As shown in regulation 
185.4, the records of the Department are now open up to January 1, 
1930. Subject to approval from interested areas within the Depart- 
ment, that date will be periodically advanced in years to come. 
These rules are uniform, rather than ad hoc. 


’ 
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8. Not applicable. 

9. (a) Studies contracted for at the request of the Historical Divi- 
sion may indirectly affect the formulation of foreign policy on that 
particular subject. 

(6) Not applicable. 

(c) Not applicable. 

10. (a) Not applicable. 

(6) The method of applying for access to the Department’s files 
is set forth in regulation 185.44. A copy of the application form is 
attached. 


11. The rules for access to the files of the Department are effective 
on the day on which they are published. 

12. Not applicable. 

13. A copy of the latest regulation on access to the files follows. 
No other regulation on this subject has been issued for 3 years. 


REGULATIONS AND PROCEDURES 


185.4 Nonofficial use for research purposes 


185.41 General policy.—lIt is the policy of the Department of State to make its 
records available to private individuals and to Government officials engaged in 
private research as liberally as possible, consistent with the security of the Nation, 
the maintenance of friendly relations with other nations and the efficient operation 
of the Department. 

185.42 Accessibility of records——The records of the Department have been 
divided into the following three chronological periods with respect to access and 
use by nonofficial researchers: 

(a) ‘‘Open period’’—prior to January 1, 1930: Records of this period are in the 
custody of the National Archives and, subject to the exceptions noted in section 
185.43g, will be open for use, subject to regulations issued by the National Archives. 

(b) ‘“Limited-access” period—from January 1, 1930, to January 1, 1942: 
Use of the records of the limited-access period shall be confined to qualified re- 
searchers and other persons demonstrating a legitimate need for information 
contained in such records. 

(c) ‘Closed period’’—from January 1, 1942, to date: The larger portion of the 
records of the closed period shall be closed to nonofficial researchers. Some 
exceptions, however, may be made for: 

(1) Qualified researchers undertaking broad studies regarded by the 
Department as desirable in the national interest; and studies of more limited 
scope involving nonsensitive and generally unclassified materials. 

(2) Inquirers seeking specific information of a nonsensitive nature. 

185.43 Restrictions on use.—The following general restrictions apply to the use 
by nonofficial researchers of certain types or series of departmental and Foreign 
Service records: 

(a) The use of classified records or information therefrom is subject to the 
Department’s security regulations. (See sec. 195.) 

(6) Classified telegrams less than 10 years old may not be copied or quoted 
without being paraphrased in accordance with the Department’s security regu- 
lations. (See sec. 193.4.) 

(c) Records in current use in the Department usually will not be available to 
inguirers. 

(2d) Documents made available for research study may be used only at places 
designated by the Department for their examination. 

(e) Authorization to use particular files will not extend to other files referred to 
in the documents being studied, except as arranged by the Historical Division. 

(f) Certain types of documents will be withheld if their publication would be 
contrary to the public interest, such as: (1) materials which might tend to em- 
barrass the United States Government in its conduct of foreign relations; (2) 
materials embodying opinions or comments which might give needless offense to 
other nationalities or to individuals at home or abroad; and (3) materials which 
would violate the confidence reposed in the Department or in the Foreign Service. 

(g) Records relating to the citizenship of individuals and to unsettled claims, 
Foreign Service inspection reports, personnel records, and a few other categories 
are not generally available for nonofficial research. 
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(h) Information contained in visa files may not be divulged except upon clear- 
ance with the Visa Office. 

(7) Classified documents originating with Federal agencies other than the De- 
partment of State or those of interagency committees or working groups may not 
be used by a private researcher unless the Historical Division has obtained the 
approval of the originating agency or agencies concerned. 

(j) Papers, with the possible exception of captured enemy or ex-enemy docu- 
mentation, originated by a foreign government and not yet released for publication 
by that government, ordinarily will not be made available to inquirers without the 
consent of the government concerned. 

185.44 Application for access to records.—Applications for access to depart- 
mental records will be submitted in accordance with the following procedures: 

(a) Submission of application: Application for access to departmental records 
of the open period through the year 1929 shall be made to the National Archives. 
Application for access to other records of the Department shall be made to the 
Historical Division. 

(b) Information required: The application shall contain a description of the 
nature and scope of the proposed study and the types of records required. Admin- 
istrative considerations make it necessary for the researcher to confine his request, 
insofar as possible. to particular documents or materials on specific topics. The 
applicant also shall provide data concerning his citizenship, academic background 
and research experience. The application shall be accompanied by appropriate 
references or, preferably, by letters of recommendation. The application of an 
alien researcher shall include a recommendation from the chief of mission in 
Washington representing the country to which he owes allegiance or an explana- 
tion of why such recommendation should not be deemed necessary. 

(c) Departmental action on application: Authority and responsibility for ap- 
proving applications for access to departmental records by nonofficial researchers 
has been assigned as follows: 

(1) The Chief, Historical Division, without reference to other officials, 
may make available to eligible researchers records originating in the limited 
access and closed periods which have been previously published or released, 
and unpublished material of the same periods not involving questions of policy 
or security provided that the disclosure thereof is not specifically prohibited 
by law. 

(2) In connection with requests for other records of the limited access 
period, the Chief, Historical Division, in conjunction with the appropriate 
policy officer, shall consider the nature and precise limits of the proposed 
research and the records involved and shall determine the nature and extent 
of the access to be granted and any special conditions to be placed on the 
information taken from the records consulted. 

(3) In connection with requests for access to records of the closed period, 
the Chief, Historical Division, acting on the advice and recommendations of 
the Committee on the Use of Departmental Records, shall determine the 
action to be taken, the nature and extent of access to be granted, and any 
special restrictions to be placed on the use of the information. 

(4) The Chief, Historical Division, shall arrange for the applicant to con- 
sult the files made available to him in accordance with the provisions of this 
section and the restrictions outlined in section 185.43. 

185.45 Clearance of materials ——As a general rule, information taken by the 
researcher will be in the form of notes, quotations and excerpts, but must not be 
copies of entire documents. In case of any necessary deviation from this general 
rule, the Chief, Historical Division, will usually require the return to the Depart- 
ment of all copies (tvped, microfilmed, or photostated) of departmental docu- 
ments made by the researcher. The following procedure shall be followed in the 
clearance process: 

(a) The researcher to whom documents have been made available shall submit 
to the Chief, Historical Division, for purpose of review, all such records, notes or 
manuscripts as may have been agreed to in advance. The Chief, Historical 
Division, may, in turn, submit them to the appropriate policy office or offices be- 
fore approval is given for their use. 

(b) Gisataies may take one or more of the following forms: (1) clearance of 
information in the records (in special cases, reproductions of the records them- 
selves) when only a few papers are involved; (2) clearance of notes made by the 
researcher on the records consulted; or (3) clearance of those portions of the text 
of the study which are based on the Department’s records. 

(c) After the clearance of the documents, notes, or manuscripts by the Histori- 
cal Division or by the appropriate policy officers, the Chief, Historical Division, 
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shall transmit the cleared materials to the researcher, retaining such items as it 
may be deemed necessary to withhold. Materials may be cleared (1) to be used 


for background only (not to be cited or quoted), or (2) to be cited and/or quoted 
without restrictions. 


185.46 Deposit of research studies—Researchers making use of departmental 
records shall be encouraged to deposit copies of their completed manuscripts or 
published works with the Department. 

185.5 Handling of subpenas for Department records 


No officer or employee is authorized to produce departmental records or give 
testimony regarding information contained therein before a committee of Con- 
gress, a court of law, or a quasi judicial tribunal, without the specific authoriza- 
tion of the Secretary, the Deputy Under Secretary for Administration, the Assist- 
ant Secretary-Controller, or the Assistant Secretary for Congressional Relations. 
In the event the records contain classified information, the security regulations 
contained in section 195.43 shall also apply. 


14. Not applicable. 


8. SUPPLY MANAGEMENT DIVISION (OFFICE OF GENERAL SERVICES) 


General 


In general it would appear that the work of this division comes 
under the exception cited in section 4 (2) of Public Law 404, in regard 
to the fact that they involve public property and contracts and also 
are concerned largely with operations rather than rulemaking. Never- 
theless the questions of part I are reviewed herewith as a guide to the 
committee in understanding the central functions of the Department 
in the purchase of goods and services. 

1. Delegation of contracting authority for purchases of goods and 
services. 

(a) The Federal Property and Administrative Services Act of 1949. 
By appropriate delegation from the Administrator of General Services 
Administration to the Secretary of State for the purchase of goods 
and services. 

(6) The Administrator of General Services Administration who in 
turn delegates to the Secretary of State. 

(c) Division of Supply Management. 

2. None. 

3. Item X: In regard to rules or instructions relating to standards 
for negotiation of and the grant of contracts: 

(a) None. 

(b) The terms and conditions of the contractual relationship are 
contained in the advertised invitation to bid which is made available 
to all interested qualified bidders. 

(c) Not applicable. 

(d) Not applicable. 

(e) See 3 (6) above. 

4. (a) See 3 (b) above. 

(b) None. 

(c) None. 

5. Not applicable. 

5. Not applicable. 

7. None other than those contained in the Federal Property and 

Administrative Services Act of 1949 upon which the delegation of 


authority of the Administrator of the General Services Administration 
is conditioned. 


8. Not applicable. 


= 
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9. Not applicable. 

10. Not applicable. 

11. Not applicable. 

12. Not applicable. 

13. Not applicable. 

14. The Supply Management Division has no rulemaking powers, 


4. AUTHENTICATIONS SECTION, FACILITIES DIVISION (OFFICE OF GENERAL 
SERVICES) 


1. The Authentications Section in the Office of General Services 
has no rulemaking powers other than the establishment of a schedule 
of fees based on cost of service which is authorized by law. 

(a) Revised Statutes 161, title 5, United States Code, section 22; 
Revised Statutes 203, title 5, United States Code, section 158; sec- 
tion 1 of act of June 25, 1948 (62 Stat. 946, - U.S. C. 1733) ; section 4 
of act of May 26, 1949. (63 Stat. 111, 5 U.S.C. 151 (c)); and sections 
104 and 332 of act of June 27, 1952 (66 Stat. 174 and 253, 8 U.S. C. 
1104 and 1143). 

Basically the powers contained in these references involve the 
establishment of an authentications function and a schedule of fees 
for authentication services provided. 

: @) The Secretary of State and an authentications officer designated 
y him. 

(c) The Authentications Section in the Office of General Services. 

2. The general grant of authority given in the references in 1 (a) 
above, permit the determination of fees to be charged, use of the State 
Department seal, and rules for submission of documents for authen- 
tication by the general public and other Government agencies. 

3. (a) Fees are established on experience cost basis and rules for 
submission of documents for authentication are promulgated on the 
fee schedule which is made available to the public. 

(b) Fee schedules and rules of submission are available to the public 
upon request and are also printed in the Federal Register. 

(c) Not applicable. 

(d) Statutory references printed on the published schedule of fees. 

(e) Upon request. 

. Not applicable. 
5. Not applicable. 
6. Not applicable. 
7. Not applicable. 

4 Not applicable. 

(a) All authenticated documents have a foreign affairs interest. 

6) None. 

(c) Eight pages of rules all of which include among other things, 
involvement in public property, loans, grants, benefits, or contracts 
as it pertains in the substance of documents requiring authentication. 

10. Not applicable. 

11. Not applicable. 

12. No. 

13. Following are representative copies of rule changes during 1955 
and 1956. These rule changes involved modifications of fees charged 
and instructions for applying for authentication services. 
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REGULATIONS AND PROCEDURES 


039.45 Exemptions from departmental fee schedule-—The fees prescribed in 
section 039.42 do not apply to services performed in connection with a special 
research study or compilation when the party requesting such services is charged 
an amount for the whole job, pursuant to exhibit A of Bureau of the Budget 
Circular No. A—28, January 23, 1954, 


039.5 Processing requests through the department 


039.51 Responsibility of action office—The office with action responsibility for 
the subject matter of concern to a request for searching, copying or authentication 
of records maintained by the Department shall have the responsibility for process- 
ing the request. The action office shall have responsibility for determining, in 
consultation with other offices as necessary, the propriety of fulfilling a request for 
a copy of a record. 

039.52 Responsibility of authentication office —In addition to being responsible 
for the issuance of certificates of authentication, the authentication office shall: 

(a) Receive, record and account for, in accordance with procedures established 
jointly with the Office of Finance, all moneys received by the Department in con- 
nection with requests for documentation services. 

(b) Assign a service number to each documentation service involving the 
collection of a fee, and to each authentication service performed. 

(c) Determine that the fees assessed for services rendered are in accordance with 
the Departmental Schedule of Fees for Services (sec. 039.4). 

(d) Transmit the completed documents and Form DS—1072: Notice of Com- 
pleted Action, to the requester. (See sec. 039.7.) 

(e) Initiate refund action to the requester if the fee deposited for the service 
rendered is in excess of the fee actually due. 

039.53 Remittances received in the Department.—Any office which receives a 
request for a service accompanied by a remittance in any amount shall immediately 
forward both the request and the remittance to the authentication office, Office 
of General Services, for recording and deposit of funds. As an exception to 
this requirement, an office receiving a request which it is immediately obvious 
cannot be fulfilled by the Department shall return the remittance with appropriate 
reply to the requester, without reference of the matter to the authentication office. 

039.54 Processing requests by authentication office—Requests for services 
received by the authentication office shall-be processed as follows: 

(a) Requests accompanied by remittance: The authentication office shall record 
the request in the service logbook, insert the service number on the request, and 
forward the request to the action office. The remittance shall be deposited with 
the Treasury Department in accordance with instructions from the Office of 
Finance. 

(b) Requests unaccompanied by remittance: Requests received in the authen- 
tication office without a remittance shall be forwarded to the action office without 
recording. (When the authentication office is the action office, the procedures 
prescribed in sec. 039.55 shall apply.) 

(c) Completed requests: When a request for a service has been completed, and 
form DS~—1072 has been prepared by the action office to transmit the completed 
documents to the requester, the authentication office shall verify the adequacy 
of the remittance for the services performed under the schedule of fees. When 
an adequate remittance has been received by the authentication office, the com- 
pleted request shall be transmitted to the requester, and arrangements made for 
the processing of any refund due the requester. 

039.55 Processing requests by the action office—The office having action 
responsibility shall, upon receiving a request for a service coming within the 
meaning of the schedule of fees, take the following action: 

(a) Unless a request accompanied by a remittance is obviously one which 
cannot be granted, both the request and the remittance shall be forwarded to 
the authentication office for recording and deposit of funds. (See sec. 039.56.) 

(b) On return of a request from the authentication office, or on receipt of a 
request without accompanying remittance, the action office shall check the 
records to determine the availability of the requested documents, and shall 
compute the amount of the fee necessary to cover the cost of the service. 

(c) If an additional remittance is required, the action office shall complete 
and send Form DS—1071: Notice of Required Deposit for Documentation or 
Information Relating Thereto, to the requester. (See sec. 039.6.) 

(d) If an adequate remittance accompanied the request, the action office shall 
complete the request, prepare form DS—1072 (see sec. 039.7), and send both the 
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completed request and form to the authentication office for release to the 
requested. 

039.56 Unsuccessful searches for information or records.—Requests for search- 
ing, copying, or authentication of records of the Department resulting in unsuc- 
cessful searches may be answered by the action office by use of a form letter. 
Replies should contain the information and be prepared in original and blue 
copy in the manner shown in exhibit 039.56. Such reply may be sent direct to 
the requester if no funds accompanied the request. When funds have been 
received in the Department for the anticipated service, the reply must be for- 
warded to the authentication office in order that the necessary refund to the 
requester may be made. 


039.6 Form DS—1071: Notice of Required Deposit for Documentation or Informa- 
tion Relating Thereto 


039.61 Preparation of form DS—1071.—The action office (see sec. 039.54) shall 
prepare form DS—1071 in quadruplicate. 

039.62 Distribution of form DS—1071.—Distribution of form DS—1071 by the 
action office shall be as follows: 

(a) The original and triplicate shall be sent to the requester. 

(b) The duplicate shall be forwarded to the authentication office as an informa- 
tion copy pending return of the original by the requester. 

(c) The quadruplicate shall be retained as a file copy. 


039.7 Form DS-1072: Notice of Completed Action 


039.71 Preparation of form DS—1072.—The action office (see sec. 039.54) shall 
prepare form DS—1072 in quadruplicate. 

039.72 Distribution of form DS-—1072.—Form DS-1072 shall be distributed as 
follows: 

(a) The original, duplicate, and triplicate shall be sent by the action office to 
the authentication office. 

(b) The quadruplicate shall be retained by the action office as its file copy. 

(c) The authentication office shall complete, sign, and forward the original and 
any accompanying documents to the requester. 

(d) The duplicate shall be used by the authentication office when necessary to 
initiate a refund to the requester. 

(e) The triplicate shall be retained by the authentication office as its file copy. 


TITLE 22—FOREIGN RELATIONS 
CHAPTER 1—DEPARTMENT OF STATE 
(Departmental Reg. 108.290) 

PART 2—FEES FOR SERVICES 


Part 2 of Departmental Regulation 108.238 entitled “Fees for Services,” pub- 
lished in the FEDERAL REGISTER of November 30, 1954 (19 F. R. 7720-7721), 
as amended, is amended to read as follows: 


Sec. 

2.1 Schedule of fees. 

2.2 Requesting services and forwarding remittances. 
2.3 Effective date. 

AUTHORITY: §§ 2.1 to 2.3 issued under R. 8. 161; 5 U. S, C. 22. Interpret or apply sec. 501, 65 Stat. 290: 
5U. 8. C. 140. 

CROSS REFERENCES: For fees in connection with passport services, see Part 51 and § 103.1 of this chapter. 
For fees in connection with visa services, see Part 44 and § 103.1 of this chapter. For the Tariff of United 
States Foreign Service Fees covering invoice services, passport services, visa services for aliens, services to 
vessels and seamen, and miscellaneous notarial and other services, see § 103.1 of this chapter. For regula 
tions concerning deposit of funds, see Part 9 of this chapter. 
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§ 2.1 Schedule of fees 
Item No. and description of service 


1. (a) For each search for a record and for making a copy or extract there- 
of, by photostat or otherwise (single. page) ..-.----.---------- 
(b) For each additional copy of the first page, for 25 copies or less, for 
each copy of the second page, for 25 copies or less and for each 
copy of each additional page, for 25 copies or less.....-..-..-- 
(c) For each copy in excess of the 25 copies of each page----.------ 
(This fee does not apply to such customary activities as is- 
suance of copies of records (1) from supplies kept for distribu- 
tion, such as press releases and information leaflets; (2) as part 
of normal and generally reciprocal services performed by the 
Library of the Department at the request of similar agencies 
or institutions; or (3) in lieu of or as enclosures to letters with 
the purpose of saving costs in preparing mail.) 
(The routine servicing of requests of persons having per- 
mission to do research in the records under section 183.2 of the 
Manual of Regulations and Procedures of the Department of 
State is not to be considered as searching within the meaning 
of this item. Any copying performed under this proviso, in- 
cluding the first copy of any first page, shall be at the rate in- 
dicated in Item No. 1 (b) or Ii(c), and authenticating at the 
rate under Item No, 3.) 

2. For each signed statement of negative result of a search for a record 
(Item 1 above ; es gases Sates in acti aa sin elt en gle 

3. For certifying under official seal that a copy or extract made by the 
Department from its records is a true copy____._----..-.-..--.-- 

(Fees for searching and for copying, if required, are an additional 
charge under Item 1.) 

4. Authenticating a Federal, State, or Territorial seal, or certifying to 
the official status of an officer of the United States Department of 
State or of a foreign diplomatic or consular officer accredited to or 
recognized by the United States Government, on any document 
submitted to the Department for that purpose________...________ 

5. Any service described in Items 1, 2, 3, or 4 above, when— 

(a) Required for official use by an agency of the Federal Govern- 

ment or of any of the States or their subdivisions or of the 

District of Columbia, or of any of the territories and pos- 

sessions of the United States___._________- a eee 

(b) Required for official use by a foreign government, or by an 
international agency of which the Government of the United 

States is a member, or by a foreign official to whom the 

United States has granted diplomatic or consular status, in 
circumstances where furnishing the service is an appropriate 

courtesy - Phe SS hd we a ad he hi cert tthe mes ps le da ce 

(c) Performed in response to a subpoena or other order of a court. 
(However, fees are chargeable when the service is for the 

benefit of a party in interest and a court order or subpoena 

ig ieued in his Demet 2S See ae ee A cig el MH oo 

(d) Performed in providing to a party in interest, one copy of the 
transcript of a hearing held before a panel, board, or other 

authority of the Department._-.~ 22.4201 <5 kes ceo dena. 

(e) Performed in providing to a party in interest, for delivery to 

and retention by an agency of the Federal Government, 

one copy under seal of a personal document (viz, consular 
form report of birth, certificate of witness to marriage, or 
report of death of an American citizen, etc.)_____.__.____ 

f) Performed in providing to a near relative or legal representa- 
tive, one copy under seal of a consular form report of death 
of an American citizen 


§2.2 


939 


Fee 


31. 50 


. 60 
. 20 


1. 00 


No fee 


No fee 


No fee 


No fee 


No fee 


No fee 


Requesting services and forwarding remittances. (a) Request for services, 


accompanied by remittance of the exact total fee chargeable (as well as by a 
stamped addressed return envelope if certified mail, registered mail, airmail, or 
special delivery mail service is desired), shall be addressed to the Authentication 


Officer, Department of State, Washington 25, D. C. 


§5899—57—pt. 9-5 
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(b) Remittances shall be in the form either of (1) check or bank draft drawn 
on a bank in the continental United States, or (2) postal money order, or (3) cash. 
Remittances shall be made payable to the order of the Department of State. 
The}Department will assume no responsibility for cash which is lost in the mail. 

(c) Fees must be paid in full prior to issuance of requested documents. If 
uncertainty as to the existence of a record, or as to the number of sheets to be 
copied, precludes remitting the exact fee chargeable with the request the Depart- 
ment of State will inform the interested party of the exact amount required. 

§2.3 Effective date. The charges hereby established will become effective on 
July 1, 1956 with respect te all services rendered pursuant to requests received in 
the Department of State on or after the effective date. 

Dated: June 20, 1956. 

I. W. Carpenter, Jr., 
Assistant Secretary-Controller. 
(F. R. Doc. 56-5119; Filed, June 27, 1956; 8:53 a. m.). 


14. (a) Yes. 

(b) None. 

(c) There has been no need to change congressional standards to 
provide further clarity. 

(d) The statutory language involved is contained in sections 5 and 
6 of the act of September 15, 1789. 

(e) None. 

(f) None. 


5. (TARIFF OF FEES) OFFICE OF SPECIAL CONSULAR SERVICES (BUREAU 
OF SECURITY AND CONSULAR AFFAIRS) 


The questionnaire is answered as follows with respect to rules and 
rulemaking concerning the Foreign Service tariff of fees: 

1. In regard to the exercise of legislative or quasi-legislative powers 
the Department of State issues regulations io govern the Foreign 
Service in its implementation of the tariff of fees as prescribed by the 
President under title 22, United States Code, section 1201. 

(a) Under title 22, United States Code, section 811 (a), the Sec- 
retary of State is required to “administer, coordinate, and direct the 
Foreign Service.”’ Under title 5, United States Code, section 151 (c), 
the Secretary of State promulgates rules and regulations to carry out 
the functions of the Secretary and the Department, and “he may 
delegate authority to perform any of such functions to officers and 
employees under his direction and supervision. ” Under title 22, 
United States Code, section 1201, Foreign Service officers are required 
“to collect for such official services such and only such fees as may be 
prescribed.” Under title 5, United States Code, section 140, the 
Secretary of State is authorized by regulation to prescribe fees for 
services performed in behalf of the public. 

(b) The Secretary of State is authorized by statute to make any 
necessary rules and regulations. 

(c) The Bureau of Security and Consular Affairs is authorized to 
issue rules to implement the tariff of fees. 

2. (a) The Department makes all pertinent rules, pursuant to exist- 
ing laws and Executive orders. Title 22, United States Code, section 
811 (a), title 5, United States Code, section 151 (c). 

3. All rules comply with the provisions of existing laws and Execu- 
tive orders, and are prepared on the basis of facts developed in pre- 
vious experience. Rules are published in the Federal Register and the 
Code of Federal Regulations when they affect operations with the 
public, usually 3 or 4 weeks in advance of the effective date. There 
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are no hearings or public participation in connection with the adoption 
of rules. No statement of reasons for adopting rules is made. As 
required by title 22, United States Code, section 1197, the tariff of fees 
is posted in a conspicuous place in each Foreign Service office. 

4,5, and 6. These questions are not pertinent to the rules relating 
to the Foreign Service tariff of fees. 

7. The rules are only revised when the tariff of fees is changed or 
when experience and periodic studies indicate that revision or clari- 
fication is advisable in order to keep the whole operation as consistent 
and as simple as possible. Pursuant to title 5, United States Code, 
section 140, the tariff of fees is reviewed periodically with a view to 
revising the fees, if necessary, in order to make the services self- 
sustaining. 

8. The public has no occasion to petition for the issuance, amend- 
ment, or repeal of a rule. No petitions were received. In October 
1955 consular certification of invoices was discontinued and, there- 
fore, the tariff of fees and the rules relating thereto were revised on 
initiation by the Department of State. Pursuant to Public Law 101, 
approved June 28, 1955, there was a change in the procedure for fee 
accounting and the use of Foreign Service fee stamps was terminated, 
and consequently a change in rules was required which was initiated 
by the Department. Im December 1956 the Department submitted 
to the White House a proposed Executive order to revise the tariff of 
fees. If and when the Executive order is issued, the rules will be 
revised accordingly. 

9. Of the approximately 14 pages of rules relating to the tariff of 
fees (see sec. A of Introduction). 

(a) Approximately 10 percent relate to foreign affairs functions. 

(6) Approximately 75 percent relate to agency management or 
personnel. 

(c) None. 

(d) Fifteen percent, miscellaneous. 

There is no statutory basis for this classification. 

Public participation is not regarded as desirable, because the rules 
are designed to implement and provide uniform direction in the 
enforcement of existing laws and Executive orders. 

The Department does not use advisory groups in formulating these 
rules. 

10. This question is not pertinent to the rules relating to the Foreign 
Service tariff of fees. 

11. (a) Changes in rules are usually required because of the provi- 
sions of new laws and Executive orders, and the effective date of new 
rules should coincide with the effective date of the pertinent law or 
Executive order. The only such rules promulgated during the last 
2 years were those required in 1955 upon the discontinuance of con- 
sular certification of invoices and the discontinuance of the stamps and 
change in the accounting procedure for such fees as required by 
Public Law 101 of June 28, 1955. 

(b) None. 

12. This question is not pertinent to the rules relating to the Foreign 
Service tariff of fees. 

13. The rulings issued during 1955 and 1956 are set forth in the 
answer to question No. 11. 
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14. (a) Yes; the meaning and intent of the Congress is sufficiently 
clear and easily susceptible of implementation. However, on at least 
one point there seems to be a conflict of law which affects rulemaking 
by the Department. Title 22 United States Code, section 1186, 
enacted in 1884, is interpreted to mean that fees prescribed in the 
tariff of fees shall not be charged by Foreign Service officers for official 
services to American vessels and seamen. ‘Title 22 United States 
Code, section 214, enacted in 1920, is interpreted to mean that con- 
sular officers must charge $1 for executing each application for a 
passport, and that there are no exceptions to this charge. Further- 
more, title 5 United States Code, section 140, enacted in 1951, is 
interpreted to mean that all services performed by the Foreign Service 
in behalf of the public, except those rendered in connection with 
transactions not of a private nature, shall be self-sustaining to the 
full extent possible. 

(b) No problems of meaning have been encountered except possible 
conflicts as mentioned under (a). 

(c) No changes in standards have been found necessary. 

(d) Under title 22 United States Code, section 811 (a), the Sec- 
retary of State is simply required to administer, coordinate, and direct 
the Foreign Service, and under title 22 United States Code, section 
1201, the Foreign Service officers are simply required to collect for 
official services the fees prescribed by the President. 

(e) It would be desirable to eliminate the conflict mentioned under 
(a) above. It would also be helpful, in the Department’s opinion, if 
the statutes authorizing the collection of fees included language 
authorizing the establishment of a revolving fund from the fees so 
collected. In addition to the fees required by our laws and regulations, 
in many cases it is necessary to collect additional funds to be dis- 
bursed in foreign countries in order to obtain documents from foreign 
sources. The establishment of a revolving fund to take care of such 
disbursements would enable the Department to accomplish the con- 
gressional directives contained in legislation such as title 5 United 
States Code, section 140 and to eliminate costly administrative and 
accounting procedures that are now required. 

(f) In order to eliminate the conflict mentioned under (a) and (e) 
above, the Department drafted proposed legislation which would 
repeal the 1884 provisions of title 22 United States Code, section 
1186. ‘This proposal is embodied in H. R. 11058, 84th Congress, 2d 
session. The Department’s suggestion mentioned in (e) above was 
submitted to the General Accounting Office for a ruling as to whether 
the Department has the authority to establish, from certain fees 
collected, the proposed revolving fund. The General Accounting 
Office replied that the Department already has such authority; and, 
therefore, no legislative amendment has been suggested. 


6. (PROTECTION OF AMERICAN SHIPPING AND SEAMEN ABROAD) OFFICE 
OF SPECIAL CONSULAR SERVICES (BUREAU OF SECURITY AND CON- 
SULAR AFFAIRS) 


The questionnaire is answered as follows relative to rules and 
rulemaking in connection with protection of American shipping and 
seamen. 
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The Department of State has authority in the following cases: 

(1) To furnish relief and repatriation to shipwrecked American 
seamen at foreign ports; 

) To furnish relief and repatriation to destitute American 

seamen at foreign ports; 

(3) To discharge American seamen at foreign ports; 

(4) To sanction shipment of seamen aboard American vessels; 

(5) To discountenance insubordination aboard American 
vessels; 

(6) To cause surveys to be made aboard American vessels; 

(7) To take charge of wages and effects of deceased American 
seamen at foreign ports; 

(8) To take appropriate measures to protect wrecked American 
vessels in foreign waters 

(9) To take protective measures if American-owned vessel or 
cargo is seized in foreign jurisdiction; 

(10) To issue provisional certificates of registry to vessels 
purchased abroad. 

(a) Statutory references in above-numbered cases are: 

(1) Title 593, United States Code, section 46: When vessel is ship- 
wrecked, wages cease with disaster and crew is furnished relief and 
repatriation as destitute seamen. 

(2) Title 678, United States Code, section 46: Subsistence and 
passage to the United States shall be furnished American seamen 
found destitute in the consular district. 

(3) Title 682, United States Code, section 46: Upon application of 
master or seaman, consular officer may, in his judgment, discharge 
seaman, and require full payment of wages due seaman. 

(4) Title 570, United States Code, section 46: A consular officer 
shall endorse on the shipping agreement his sanction of the shipment 
of a seaman and attest to such shipment in his presence. 

(5) Title 703, United States Code, section 46: It shall be the duty 
of all consular officers to discountenance insubordination by every 
means in their power. 

(6) Titles 656 and 662, United States Code, section 46: Upon com- 
plaint in writing that vessel is unseaworthy or improperly provided, 
consular officer shall cause survey to be made; upon complaint by 
three or more members of erew concerning provisions or water, Amer- 
ican consul shall cause inspection to be made. 

(7) Title 624, United States Code, section 46: Consular officer shall 
take charge of wages and effects of deceased seamen not aboard ship, 
and shall remit money and effects to appropriate United States district 
court. 

(8) Title 721, United States Code, section 46: Consular officers shall 
take proper me asures to protect wrecked American vessels or Ameri- 
can-owned cargoes aboard wrecked vessels. 

(9) Title 747, United States Code, section 46: If vessel or cargo of 
American ownership is seized in foreign jurisdiction, consular officer 
shall take appropriate protective measures. 

(10) Title 12, United States Code, section 46: Consular officers are 
authorized to issue provisional certificates of registry to vessels pur- 
chased abroad. 

(6) The following are authorized in above-numbered cases: 
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(1) Consuls and vice consuls under instructions of the Secretary of 
State (by implication). 

(2) Consuls and vice consuls under instructions of the Secretary of 
State. 

(3) Consular officer. 

(4) Consular officer. 

(5) Consular officers. 

(6) Consul. 

(7) Consular officer. 

(8) Consuls and vice consuls. 

(9) United States consul under direction of Secretary of State. 

(10) Consular officers of United States with approval of Commis- 
sioner of Customs. 

(c) Foreign Service is authorized. 

2. For the extent to which the functions of this agency are per- 
formed pursuant to a general grant of authority to make any or all 
rules necessary for the administration of the relevant act, see above. 

3. Item I, procedural rules. 

(a) Collection of data for determination is made through the study 
of suggestions from the Foreign Service; cases which have occurred 
previously ; questionnaires to various shipping interests. 

(b) Not pertinent. 

(c) Not pertinent. 

(d) None. 

(e) Rules are published in the Federal Register and Code of Federal 
Regulations, both available to public through the Government Print- 
ing Office; chapter 500 of the Foreign Service Manual is distributed 
to the Foreign Service. 

Items II to XIII covered by above or not pertinent. 

4. There are no statutory provisions relating to any rulemaking 
function requiring notice, hearings or record of hearings. 

5. None; not covered. 

6. This agency has not afforded public participation in rulemaking 
when not required by statute to do so. 

7. The rules are amended or modified when necessary, as in the case 
of a changed statute; since they are based on legislation, the rules 
cannot be repealed or suspended ‘unless there is statutory basis. 

8. See answer to 7, above. No petitions received. 

9. (a) All the rules above mentioned and pertaining to this section 
involve the Foreign Service. They are contained in chapter 500 of 
the Foreign Service Manual, 107 pages. 

(b) None. 

(c) All of the above-mentioned rules are for public benefit in the 
protection of American shipping and seamen. 

10. No. 

Not applicable. 

12. No. 

13. Minor amendments were made to shipping regulations in 1956, 
but no substantive changes were made. 

14. (a) The meaning and intent of the Congress is sufficiently clear 
and easily susceptible of implementation. 

(b) This agency has encountered no problems of meaning in regard 
to this function. 
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(c) Although the shipping industry has changed tremendously dur- 
ing the past decades, the shipping statutes under which we operate 
have not been substantially changed since the days of the clipper ships. 

(d) None. 

(e) No. 

(f) Legislation for the purpose of bringing the pertinent shipping 
statutes into consonance with the present-day situation has been sub- 
mitted to the Bureau of the Budget. 


7. PASSPORT OFFICE (BUREAU OF SECURITY AND CONSULAR AFFAIRS) 


1. (a) The following legislative or quasi-legislative powers are ex- 
ercised by the Passport Office of the Department of oe 

(1) To make additional regulations on the subject of issuing, 
renewing, extending, amending, restricting or withdrawing pass- 
ports, in | addition to those prescribed by the President (22 C. F. R. 
51.77 issued pursuant to 22 U. S. C. 211 (a)). 

(2) To revoke, modify, or amend the regulations governin 
the departure and entry of citizens and nationals of the Unit 
States from and into the United States, including the Canal 
Zone and all Territories and waters, continental or insular, 
subject to the jurisdiction of the United States. (Presidential 
Proclamation 3004 of January 17, 1953, issued pursuant to sec. 
215 of the Immigration and Nationality Act of 1952.) 

(3) To promulgate such regulations as may be necessary to 
carry out the functions of the Department of State concerning 
the Immigration and Nationality Act of 1952 relating particu- 
larly to: (1) the powers, duties, and functions of diplomatic and 
consular officers of the United States, except those powers, duties, 
and functions relating to the granting or refusal of visas; (2) the 
powers, duties, and functions of the Bureau of Security and 
Consular Affairs: and (3) the determination of nationality of a 
person, not in the United States. (Sec. 104 (a) of the Immigra- 
tion and Nationality Act of 1952.) 

(4) To promulgate regulations regarding the issuance of cer- 
tificates of identity. (Sec. 360 (b) of the Immigration and 
Nationality Act of 1952). Also regarding reports of expatriation 
(sec. 358) and certificates of nationality (sec. 359). 

(6) The Secretary of State. 

(c) The Administrator of the Bureau of Security and Consular 
Affairs has been authorized to exercise the rulemaking authority 
referred to in 1 (a) (3) and (4). 

2. The functions of the Passport Office are performed pursuant to 
= general grants of authority referred to in 1 (a). 

(a) ) Rulemaking i is due (1) to changes in the international situa- 
sion; and (2) to new legislation. The proposed regulations are drafted 
and considered by (1) foreign affairs specialists; (2) officers experienced 
in the administration of the passport, nationality and travel control 
laws; and (3) policymaking officers of the Department. Such persons 
are familiar with the international and legal problems involved. 

(b) None. 

(c) None. 

(d) The Secretary of State usually makes announcement of reasons 
at a press conference. 
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(e) Rules are made public by a departmental press release and by 
inclusion in the Federal Register and the Code of Federal Regulations. 

The foregoing applies both to procedural and substantive rules which 
are the only ones promulgated by the Passport Office. 

4. None. 

5. Covered in the answer to question 3. 

6. (a) None. 

) Not applicable. 

Existing rules may be suspended as to a particular case only by 
thei Secretary of State. There is no set procedure. Generally the 
rules are changed in the manner described in 3 (a) to meet changes in 
the international situation and changes in the nationality and travel 
control laws. 

8. Anyone may request in writing or otherwise the issuance, amend- 
ment, or repeal of arule. Such communications are considered by the 
policymaking officers of the Department. ‘There are no statistics 
available concerning the number of such requests received. They 
were at least partially responsible for the modification on January 10, 
1956, of sections 51.136 and 51.143 of the passport regulations (22 
C. F. R.). No other modifications of the rules were made in 1955 or 
1956. 

9. (a) All rules made by the Passport Office relate to foreign 
affairs functions of the United States. 

(6) None. 

(c) None. 

The above classification is based on the fact that a passport is a 
formal letter issued by the Secretary of State to officials of foreign 
governments attesting to the identity and citizenship of the bearer 
and requesting that certain courtesies and privileges be extended to 
him. 

This Department does not use advisory groups or invite public 
participation in rulemaking. Many of the changes are quickly 
made as the result of confidential information concerning the inter- 
national situation, the disclosure of which might affect foreign 
relations. 

10. (a) No. 

(6) Not applicable. 

11. (a) This Department as a rule makes all changes in the regu- 
lations effective immediately. Copies of all rules promulgated during 
the past 2 vears are available upon request. 

(6) Not applicable. 

Yes. The statutes referred to in 1 (a) do not place limitations 
on the effective date of rules. 

13. Copies of the only rules issued in 1955 and 1956 are available 
upon request. 

14. (a) Yes. 

(6) Authority of the President to delegate rulemaking to the 
Secretary of State has been attacked in court actions. 

(c) Congress, in the Immigration and Nationality Act, gave the 
Secretary authority to make regulations to implement new provisions 
of the act. 

(d) The issuance of passports and the exercise of the travel control 
functions is committed to agency discretion. (See 1 (a@).) 

No. 

(f) None. 
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8. OFFICE OF MUNITIONS CONTROL (BUREAU OF SECURITY AND 
CONSULAR AFFAIRS) 


In regard to legislative or quasi-legislative powers (rulemaking 
powers) exercised, departmental regulations published in the Federal 
Register are issued to designate those articles which shall be consid- 
ered arms, ammunition, and implements of war and to spell out the 
licensing, and registration functions under the provisions of the law. 

(a) (i) Authority to control, in furtherance of world peace and the 
security and foreign policy of the United States, the export and 
import of arms, ammunition, and implements of war, including tech- 
nical data relating thereto, other than by a United States Government 
agency. (Sec. 414 (a) of the Mutual Security Act of 1954 (22 U.S.C. 
1934).) 

(ii) Authorization to designate those articles which are to be con- 
sidered as arms, ammunition, and implements of war, including tech- 
nical data relating thereto. (Sec. 414 (a) of the Mutual Security 
Act of 1954 (22 U.S. C. 1934).) 

(iii) Authorization to require the registration of persons who engage 
in the business of manufacturing, exporting, or importing arms, am- 
munition, or implements of war, including technical data relating 
thereto, and levy a fee, as prescribed by regulations. (Sec. 414 (b) 
of the Mutual Security Act of 1954 (22 U.S. C. 1934).) 

(iv) Authorization to permit foreign military aircraft to overfly 
United States territory and to land at United States airfields. (Sec. 
6 (a) of the Air Commerce Act of 1926, as amended.) 

(6) The President is authorized by statute to exercise this authority. 
He has delegated the exercise thereof to the Secretary of State. (Ex 
em, Order No. 10,575, sec. 103 (b).) 

) The authority is delegated in the Department to the Bureau of 
Sec ity and Consular Affairs (Office of Munitions Control). 

The provisions of the law are general in scope and authorize the 
nent of all rules necessary for the administration of the act. Sec- 
tion 414 (a) states: ‘“The President is autherized te control, in further- 
ance of nd peace and the security and foreign policy of the United 
States, the export and import of arms, ammunition, and implements of 
war, including technical data relating thereto, other than by a United 
States Government agency. The President is authorized to designate 
those articles which shall be considered as arms, ammunition, and 
implements of war, including technical data relating thereto, for the 
purposes of this section.”’ Section 414 (b) provides that ‘As pre- 
scribed in regulations issued under this section, every person who 
engages in the business of manufac ‘turing, exporting, or importing any 
arms, ammunition, or implements of war, including technical data 
relating thereto, designated by the Pr esident under subsection (a), 
shall register with the United States Government agency charged 
with the administration of this section and, in addition, shall pay a 
registration fee which shall be prescribed by such regulations.” 

Section 6 (a) of the Air Commerce Act of 1926 states: “Aircraft 
a part of the armed forces of any foreign nation shall not be navigated 
in the United States, including the Canal Zone, except in accordance 
with authorization granted by the Secretary of State’ (29 U.S. C. 
176). 

3. (a) Procedural rules are formulated on a staff basis with the 
guidance of the staff members of the Office of Munitions Control. 

95899—57—pt. 9-6 
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Data used: in the formulation of changes in the regulations and inter- 
pretative rules relating to the law and legislation are developed in 
consultation with legal and other appropriate departmental officers, 
staff members of other interested agencies, and interested industry 
representatives. 

(6) Substantive rules, general statements of policy, and interpre- 
tative rules and regulations are formulated in connection with com- 
modity jurisdiction, licensing and registration under the authority 
of section 414 of the Mutual Security Act of 1954. If of general 
applicability, they are published in the Federal Register and the 
Department’s pamphlet International Traffic in Arms. _ If applicable 
in only a limited number of cases, they are incorporated in correspond- 
ence with the interested parties. Polic ‘y statements are incorporated 
from time to time in written replies to inquiries by applicants and in 
public statements of Department officials. 

(c) Foreign affairs functions and the functions bearing on our rela- 
tions with other governments and their citizens are specifically ex- 
empted from the provisions of the Administrative Procedure Act. 
The issuance of licenses and regulations relating to the control over 
the export and import of arms, ammunition, and implements of war 
is covered by this exemption and, therefore, formal hearings and public 
participation in the making of determinations and the drafting of 
regulations are not observed. Whenever there is a substantive change 
in the regulatory provisions, however, the imterested segments of 
industry are informed thereof in advance and asked for comments 
both rougs informal discussions and through correspondence. 

(d) This is done by press releases or in response to individual 
requests. 

(e) Regulations are published in the Federal Register and copies 
thereof are specifically disseminated to registered persons, to collectors 
of customs, and to Foreign Service posts. 

4. None. 

5. No further comments. 

6. (a) This ageney has not afforded public participation in rule- 
making when not required by statute to do so. No, except to invite 
comments on proposed action. This was done, for example, when it 
was decided to alter the registration fee in line with the principle 
enunciated in Bureau of the Budget Circular No. A-25 dated Novem- 
ber 5, 1953, to put Government operations on a self-sustaining basis. 
Several months of discussion were held with registrants and repre- 
sentatives of the principal industries affected prior to the publication 
of the new venndaiiens on this subject. When finally published an 
effective date more than 30 days later was set to afford an opportunity 
for additional comments from registrants. 

(b) The operations of the Office of Munitions Control are concerned 
almost exclusively with foreign-affairs functions and functions related 
to national and military security interests, and the requirement of 
notice and hearing in such cases could adversely affect these national 
interests. 

Regulations are amended after consultation with the Department 
of Defense in the case of amendments involving the redesignation of 
arms, ammunition, and implements of war. Other provisions of the 
regulations are made after due intradepartmental clearances. and 
consultation with Defense and other interested agencies, as appro- 
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priate. The regulations are published in the Federal Register and 
disseminated as indicated above. Such procedures are uniform. The 
issuance of rules and interpretations on specific request with regard 
to specific commodities and exports is made on a case-by-case basis 
and is ad hoc. However, the clearance procedures are similar to 
those used in connection with amendments to the regulations if a 
substantive matter is involved. 

8. Not applicable. 

9. (a) All procedures, regulations, and operations of this office m- 
volve military and foreign-affairs functions of the United States. The 
considerations pertaining to licensing controls over the export and 
import of arms, ammunition, and implements of war bear a unique 
relationship to United States foreign relations, and action taken in 
connection with proposed munitions shipments is directly related to 
world peace and the national security and foreign policy of the United 
States. Although suspensions and revocations of arms export licenses 
at times derive from improper conduct of the licensee, most often the 
action to suspend or revoke a license is not at all the result of any 
improper act of the licensee, and so, the licensing authority is fre- 
quently not in a position to explain in detail to the licensee the political 
and military reasons for the action taken. The paramount public 
interest involving the national security ordinarily underlies any deci- 
sion to revoke or suspend a license covering the international move- 
ment of munitions, and any delay would tend to vitiate the 
effectiveness of the necessary action. Notification to the licensee with 
opportunity to be heard cannot, therefore, be a requirement for 
suspension or revocation of such a license. 

(6) None. 

(c) None. 

10. (a) It is not the practice of this agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered. 

(6) Rules or procedures do not designate the type of submission 
which the agency will consider as relevant. 

11. See 6 (a). 

12. This agency does not have specific statutory authority to issue 
emergency rules in regard to matters concerning this office. 

13. Copies of 10th Edition, International Traffic in Arms, available 
on request. 

14. Not applicable. 


9. VISA OFFICE (BUREAU OF SECURITY AND CONSULAR AFFAIRS) 


1. (a) The rulemaking authority for the issuance of regulations 
under the immigration laws of the United States, so far as concerns 
the powers, duties, and functions vested in the Secretary of State and 
United States diplomatic and consular officers, is contained in section 
104 (a) of the Immigration and Nationality Act (66 Stat. 174, 8 
U.S.C. 1104). The foregoing section 104 (a) authorizes the Secretary 
of State to establish such regulations; prescribe such forms of reports, 
entries, and other papers; issue such instructions; and perform such 
other acts as he deems necessary for carrying out the provisions of 
the Immigration and Nationality Act and all other immigration and 
nationality laws relating to (i) the powers, duties, and functions of 
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diplomatic and consular officers of the United States, except those 
powers, duties, and functions conferred upon the consular officers 
relating to the granting or refusal of visas; (ii) the powers, duties, 
and functions of the Bureau of Security and Consular Affairs; and 
(iii) the determination of nationality of a person not in the United 
States. Under proclamation 3004 of January 17, 1953 (3 C. F. R. 
1953 supp.) the Secretary of State, with the concurrence of the 
Attorney General, is authorized to amend, modify, or revoke the 
outstanding emergency regulations promulgated under section 215 of 
the Immigration and Nationality Act. In addition, section 4 of the 
act of May 26, 1949 (63 Stat. 111) authorizes the Seer etary of State 
to promulgate such rules and regulations as may be necessary to 
carry out the functions now or hereafter vested in the Secretary of 
State or the Department of State. 

(6) The Secretary of State is authorized by statute to exercise 
the above-mentioned rulemaking authority. However, with respect 
to regulations under the emergency or wartime provisions of section 
215 of the Immigration and Nationality Act, the Secretary of State 
presently exercises his authority with the concurrence of the Attorney 
General. 

(c) The Secretary of State’s rulemaking authority to implement 
the immigration and nationality laws of the United States has been 
delegated | to the Administrator of the Bureau of Security and Consular 
Affairs. 

2. The functions of the Visa Office are performed pursuant to a 
general grant of authority to prescribe rules and regulations, as 
described in paragraph No. 1 

3. (a) The visa regulations are drafted with a view to carrying out 
the intent and purpose of Congress in enacting the immigration laws. 
In order to ascertain this intent and purpose, it is usually necessary 
to look to the committee hearings, the committee reports, the congres- 
sional debates as carried in the Congressional Record, and, of course, 
the language of the statute itself. 

(6) In general, the Visa oo does not provide notice of proposed 
rulemaking in the Federal Register. However, draft regulations of 
particular importance are discussed with interested persons and organ- 
izations. For example, the regulations which implement the Refugee 
Relief Act of 1953, as amended, were discussed at length prior to 
publication with representatives of a number of private voluntary 
agencies which are concerned with the immigration, naturalization, 
and resettlement of aliens. 

(c) Formal hearings on proposed regulations are not granted but 
there is a certain amount of public participation in the drafting and 
revision of regulations, as indicated in subparagraph (b). 

(d) From time to time as the necessity arises, the Office publishes 
a Visa Bulletin which, among other things, refers to any recently 
published regulations and carries a brief explanation of them. This 
bulletin is distributed to interested persons and organizations. 

) Any regulation which originates in the Visa Office is published 
in the Federal Register and eventually codified in the Code of Fed- 
eral Regulations. These are public documents which are available 
to the general public. In addition, the Visa Office publishes its rules 
and regulations in a Visa Handbook for the use of its office personnel 
and consular personnel abroad. Within the Visa Office there is an 
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information section which handles public inquiries, and in so doing 
explains the applicable law or regulation in particular cases. 

4. Publication of the visa regulations i is considered to be a foreign 
affairs function of the United States within the exemption provided 
in section 4 of the Administrative Procedure Act, and hence, as a 
matter of practice, the Visa Office does not give general notice of 
proposed rulemaking by publication in the Federal Register. 

However, in the process of preparing regulations under general 
immigration legislation, such as the Immigration and Nationality 
Act and the Refugee Relief Act of 1953, as amended, this Office has 
adopted the practice of giving other interested agencies, both public 
and private, an opportunity to review and comment on tentative 
drafts of proposed regulations. This practice is not required by any 
statute, administrative interpretation, or judicial opinion. 

Inasmuch as the publication of visa regulations is considered to 
be a foreign affairs function and, therefore, to be exempt from the 
requirement of general notice of proposed rulemaking, this Office has 
not established any procedure whereby interested parties may formally 
present their views and briefs. In lieu thereof, it has been the practice 
of the Office to confer with representatives of other public agencies as 
well as private voluntary agencies, and to solicit their comments on 
proposed regulations. In addition, representatives of the Visa Office 
meet pe riodic ally with the representatives of the private voluntary 
agencies for the purpose of discussing specific visa problems and 
procedure s. So far as concerns the departure of aliens from the United 
States, regulations of the Secretary of State provide for a due process 
hearing in the case of any alien prevented from departing the United 
States. As a result of any such hearing, a special inquiry officer of the 
Immigration and Naturalization Service who conducts the hearing is 
required to make a recommended decision which is reviewed by a 
are commissioner of that service. 

6. (a) The Visa Office has afforded public participation in its rule- 
adidas ‘akhpngh not required by statue todo so. Several examples of 
such participation have already been cited. Certain private voluntary 
agencies perform important functions in connection with the i immigra- 
tion, resettlement, and naturalization of aliens. It is considered good 
public relations to have their views and comments on proposed rules 
and regulations. 

(6) Inasmuch as the publication of visa regulations is deemed a foreign 
affairs function and, therefore, not subject to general notice of pro- 
posed rulemaking, it has not been necessary to find that such notice 
is impractical, unnecessary, or contrary to the public interest. 

The procedures whereby existing rules and regulations are 
amended, repealed, or suspended, are uniform. In general, the cirewm- 
stances which bring about amendments to the regulations arise as a 
result of working with the law and occasionally because Congress 
clarifies or modifies the law which, in turn, necessitates a revision of 
the implementing regulation. 

The Visa Office has established no procedure whereby an inter- 
ested person is given the right to petition for the issuance, amendment, 
or repeal of a rule. The Office welcomes suggestions and comments 
in this connection and has, without exception, given them appropriate 
consideration. 








952 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


The Visa Office takes the position that all of its regulations 
involve a foreign-affairs function of the United States, and, hence 
their publication is considered to be within the exemption from notice 
of proposed rulemaking as provided in section 4 of the Administrative 
Procedure Act. The extent of public participation in the formulation 
of the rules and regulations originating in this Office has been stated 
heretofore. 

10. The questions stated in paragraph No. 10 appear irrelevant 
since this Office does not resort to notice of proposed rulemaking. 
As stated previously, this Office has always considered the comments 
and suggestions of interested persons and organizations on an informal 
ae entirely apart from any statutory obligation to do so. 

(a) In general, the visa regulations become effective upon pub- 
cualan in the Federal Register. The only instance within the last 
2 years wherein the Office departed from this procedure concerned 
regulations under Public Law 555, 84th Congress, which became 
effective 30 days after publication in the Federal Register. 

(6) There has been no instance within the last 2 years wherein this 
Office delayed the effective date of its regulations on the ground that 
the rule was one granting or recognizing exemption or relieving 
restriction. 

12. Section 215 of the Immigration and Nationality Act author- 
izes the President to impose restrictions and prohibitions, in addition 
to those otherwise provided, upon the departure of persons from and 
their entry into the United States in time of war or during the exist- 
ence of a national emergency. This authority vested in the Presi- 
dent was delegated to the Sec retary of State by Proclamation 3004 
of January 17, 1953. By virtue of Proclamation 3004, the Secretary 
of State has authority to issue emergency regulations to control the 
departure of persons from and their entry into the United States. 
On August 2, 1955, the Secretary of State, with the concurrence of 
the Attorney General, issued emergency regulations to control the 
departure of aliens from the United States (20 F. R. 5482). Other 
emergency regulations issued during World War II are still in effect 
and relate to the entry of aliens into American Samoa. 

13. The information requested in paragraph No. 13 does not appear 
to concern the procedures and practices of the Visa Office. 

14. The rulemaking power provided in section 104 of the Immigra- 
tion and Nationality Act is considered adequate for the purpose of 
implementing the immigration laws. The meaning and intent of the 
Congress in this respect. has been made sufficiently clear. Under the 
Immigration Act of 1924, it was necessary for the Secretary of State 
to obtain the recommendation of the Attorney General before he 
could issue any regulation under the immigration laws. This require- 
ment generally delayed publication of the visa regulations. The Immi- 
gration and Nationality Act conferred authority upon the Secretary 
of State to issue regulations independently of the Attorney General 
concerning powers, duties, and functions within the Secretary of 
State’s jurisdiction. This change in the rulemaking procedure has 
proved satisfactory and has tended to expedite the publication of 
regulations. 
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Srection IJ. ApsupIcaTIoNn 


Reservations concerning the applicability of the Government Oper- 
ations Committee’s questionnaire on administrative organization, 
procedure, and practice to the functions of the Department of State, 
as cited in response to section I of the questionnaire, apply with almost 
equal force to section II. 

Nearly every function of the Department of State could be inter- 
preted literally as a foreign-affairs function and hence beyond the scope 
of the Administrative Procedure Act as exempted by section 5 (4) of 
the act. In more specific relation to section II, on adjudication, it 
would appear that the committee had in mind particularly the work of 
regulatory bodies or adversary-type proceedings, with which the 
Department of State is seldom concerned. 

Despite these delineations of the Administrative Procedure Act, 
however, the Department of State is submitting herewith all material 
which may conceivably be of any interest to the committee. Thus, 
even though certain powers may not be considered as judicial or quasi- 
judicial within the meaning of section 5 of the act, the broader impli- 
cation of the questionnaire is used, wherein ‘ ‘adjudic ation” might be 
considered as applying to administrative decision making, granting, 
or denying any applic: ation for a right, privilege, benefit, or service 
to a private citizen. References are also made to even more remotely 
related functions in the hope that their citation might supply back- 
ground or comparative information which will prove useful to the 
committee. 

Although not bound by formal legal adjudication procedures of the 
type covered in the Administrative Procedure Act, the Department 
would a ain like to assure the committee that great care is taken at 
all times in matters affecting the interests of the public at large, of 
organizations or of individuals to protect the private citizen and 
afford him full opportunity to present his views and receive a fair 
hearing. 

The bulk of the Department’s responses in regard to section Il 
concerns 4 areas of the Department: The Passport Office, the Visa 
Office, 2 activities of the Bureau of Economic Affairs, and to a cer- 
tain extent 2 activities of the Legal Adviser’s Office. Prior to the 
presentation of detailed answers for these areas, however, brief 
comments are in order on one or two points wherein the question- 
naire appears to desire agencywide estimates and in regard to certain 
activities which are only remotely related to the interests of the 
committee. 

Agencywide estimates 


Those functions which, even by the most liberal interpretations 
of the questionnaire, could be considered as somewhat of an adjudi- 
catory nature make up a very small fraction of the work of the 
Department of State. Hence we believed it would be more mean- 
ingful to estimate proportions of various activities, such as those 
indicated in question 12 for example on an area or functional basis, 
rather than an agencywide basis. Therefore, such analysis is found 
within each of the major activities discussed in section C. 

Within section C it will be noted that the answers to question 9 
uniformly agree that such adjudications which are made by each 
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area involve almost exclusively ‘foreign affairs functions of the 
United States.’’ Question 29 asks for “an estimate of the division 
of time at agency level between rulemaking functions and judicial 
functions and all other functions.’’ Again considering “Tulemaking”’ 
and “adjudication”? in the broadest sense, the roughest kind of 
estimate might include the following proportions: 


Percent 
Rulemaking____________- OE sett i eth hou tree 5 
Judicial... 255: ‘ ea Dil RNA i cet  ee ei Si 2 
Other functions Ct ee A ee ot ae ais 93 


B. Related de arterial activities 

For many years the Foreign Service of the United States operated 
in certain countries American consular courts, the functions of which 
might most definitely have been of interest to the House Committee 
on Government Operations i in conjunction with its study of adjudica- 
tion procedures. These consular courts operated pursuant to treaty 
provisions in a number of countries where the United States retained 
extraterritorial rights. The last of these courts were to be found in 
Tangier and C asablane a, Morocco, where justice was dispensed to all 
Americans or American proteges who were defendants in court actions. 
However, on October 6 of this past year the United States surren- 
dered its capitulatory rights and the Sultan of Morocco assumed juris 
diction of cases arising after that date. The consular courts are still 
in operation, clearing out a number of residual cases, but it is believed 
that the committee would not wish to be belabored with an involved 
description of the rules and procedures of these courts since they have 
almost passed into history. 

Careful consideration was given to the question as to whether or 
not information should be supplied on certain activities involved in the 
application of provisions of the International Organizations Immuni- 
ties Act of 1945. This statute confers certain privileges, immunities, 
and exemptions upon representatives of foreign governments to inter- 
national organizations and also upon offic ials and employees of these 
organizations. Should one of these persons become involved in an 
American court, the De ‘partment might be called upon to express an 
opinion as to whether the person involved was in the category of 
officials entitled to such immunity. In the final analysis, of course, 
the courts would rule upon the applicability of the statute. The 
Department has decided, therefore, that its action in such a case, 
would not be essentially “‘adjudicatory,” but rather that of an advisory 
function in the application of a Federal statute. However, the case 
is cited as of possible background interest. 

The operations of the Supply Management Division were examined 
for possible judicial or quasi-judicial powers. However, is was ascer- 
tained that the only related functions involve contractual disputes 
and the settlement of these are based on internal administrative policy 
and procedure and have no statutory reference. 

Specific questionnaire answers 

Provisions of section II of the questionnaire appear to apply to some 


degree to the following areas, and answers are supplied herewith to the 
pertinent questions. 
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1. ADMINISTRATION OF SURPLUS PROPERTY AND LEND-LEASE MATTERS 
(BUREAU OF ECONOMIC AFFAIRS) 


The Bureau of Economic Affairs carries out certain responsibili- 
ties in relation to the settlement of lend-lease accounts and surplus 
property claims, 

A. Setilement of lend-lease accounts 

(a) The Lend-Lease Act (22 U. S. C. 412 (b)) vests authority in 
the President to settle wartime lend-lease accounts—intergovernmen- 
tal settlements—on such terms and conditions deemed to be satis- 
factory. The procedure for settlement of accounts is primarily one 
of negotiation; however, administrative determinations of amount of 
aid granted, reciprocal aid received by the United States, and amounts 
to be allowed as offsets for claims of each government arising from 
the conduct of the war requires the marshaling of data—accounts 
and subsidiary wartime agreements—applications of some procedures 
of adjudication in the development of statements of facts for use in 
negotiation. After negotiation of settlement of agreements, specific 
claims presented by a party government as coming within or outside 
the categories described in the settlement agreement necessitates use 
of proc edures of adjudication in development of positions to be taken 
by the United States. 

(b) The President is authorized by statute to exercise the power of 
settlement of lend-lease accounts. 

(c) By Executive Order No. 8926 of October 28, 1941, the powers 
of the President were delegated to the Administrator, Bet tah 
Administration. By Executive Order No. 9380 of September 25, 1943, 
the Foreign Economic Administration was designated as holding a 
full delegation of Presidential authority as successor to the Lend- 
Lease Administration. By Executive Order No. 9630 of September 
22, 1945, the Department of State was designated as successor of the 
Foreign Economic Administration. 

(7d) The Office of International Financial and Development Affairs 
has been designated by the departmental organization manual as the 
Office responsible for administration of lend-lease matters. 

B. Surplus property claims 

(a) Section 401 of Public Law 152 (8ist Cong.) (63 Stat. 401; 40 
U.S. C. 511-514) provides that the Department of State shall, except 
to such extent as the President shall otherwise determine, administer 
agreements for the disposal of foreign excess property concluded under 
the terms and provisions of the Surplus Property Act of 1944, which 
was amended, repealed in part, and superseded by Public Law 152. 
Under the provisions of the Surplus Property Act a portion of the 
proceeds of sale were deposited in a special account to permit appro- 
priate refunds to purchasers when a disposition did not become final, 
was rescinded or involved a breach of warranty on the part of the 
seller. Contracts concluded by the Department of State under 
authority of the act provided for sale on a ‘‘where is, as is” basis; 
consequently, claims presented by purchasers were limited to those 
for short delivery and failure to deliver and those arising from contract 
interpretation. Inasmuch as ail contracts involved were concluded 
prior to June 30, 1949, claims are now rarely presented. Disposition 
of claims is made on an audit of transactions, examination of records 
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held by the Department and the claimant, and interpretation of the 
contract. If the validity of claims is not shown by departmental 
records and contract interpretation, adjustment is denied, and the 
matters referred to the General Accounting Office for further review, 
if desired by the claimant. 

(6) Department of State. 

(c) Lend-lease and surplus property staff, Office of International 
Financial and Development Affairs designated by departmental 
organization manual to exercise power. 

None. 

3. There is no statutory or constitutional requirement for agency 
decision after opportunity for hearing with regard to claims for 
adjustment of contract price of surplus property or lend-lease 
settlements. 

4. There is no statutory provision relating to the adjudication 
function in lend-lease settlement and surplus property contract 
adjustment. 

5. There is no statutory requirement pertaining to settlement of 
lend-lease and surplus property accounts with regard to submission, 
intervention, consolidation, recommended decisions or appeals. As 
a matter of practice a claimant under contract provisions is urged 
to submit in writing a statement of all pertinent facts and material 
for comparison with records of accounts in the Department. The 
decision made by the Department on matters of claims for adjustment 
of contractual obligations is administrative—responsibility for final 
adjustment and settlement rests with the General Accounting Office. 
In instances of denial of a claim for adjustment in which a statement 
of facts by claimant and departmental records are at variance, 
claimant is advised that Department, on the request of the General 
Accounting Office, will submit all material for review if claimant 
desires to pursue the matter further. 

In issues arising in a lend-lease settlement, the character of the 
parties—governments—and the discretionary authority vested in the 
Department by the basic statute permits final settlement by 
negotiation. 

6. (a) See 5. 

(6) No instances of requirement for notice and hearing. 

7. Administrative decisions made in settlement of lend-lease 
accounts and surplus property claims are modified, amended, repealed, 
or suspended only in instances where new material is developed or 
previous mistakes in calculation or interpretation are discovered. 
New material may be submitted by claimant at any time after original 
decision. Further procedure would be reexamination of departmental 
records for verification and notification given claimant of any action 
van which affected original action. 

Since the claims and issues arising under lend-lease and surplus 
sania ee settlements are financial in character and based on con- 
tractual relationship between the purchaser and the United States, 
responsibility for assertion of the claim rests with claimant. Any 
petition or request filed would be accorded attention as described 
above. In instances of surplus property contracts with individuals, 
a renewed petition for adjustment, without submission of new data, 
would result in transmittal of information to claimant that department 
can take no further action and the General Accounting Office review 
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of the matter could be sought. In instances of claims by other gov- 
ernments under settlement agreements or contracts the avenue of 
assistance would be by diplomatic channels. Any petition for de- 
cision or modification would be examined with respect to the terms of 
reference of existing settlement agreements with the petitioning 
government and a decision transmitted through diplomatic channels. 

Adjudication or administrative decisions were afforded on five 
requests or claims for adjustments under lend-lease and surplus prop- 
erty contracts. Ju these instances the petitions were filed by parties 
to the agreement or contract. The nature of the claims does not give 
rise to interest by other parties. 

9. (a) All lend-lease settlements and claims are related to foreign 
affairs functions and are handled in conjunction with political areas 
of the Department. 

(6) Decisions do not relate to agency management or personnel. 

(c) All surplus contracts and settlement agreements relate to public 
property nal contracts inasmuch as the property was owned by the 
Government prior to disposition. 

10. (a) It is not the standard practice of the Department to ac- 
company decisions with a recital that all relevant matters presented 
to the agency have been considered. As a matter of practice, the 
analysis given a claimant in rejection of a claim ordinarily mentions 
all points raised by the claimant in any manner. 

(b) Rules of procedure do not designate types of submission. Any 
request—oral or written, and in any form—would be given attention. 
If request contained insufficient data on which to make decisions, 
claimant would be informed and requested to make a further submis- 
sion of facts. 

11. (a) In any matters—claims under contracts for sale of surplus 
property, subject to subsequent trial on facts and law—full records 
of all correspondence and actions taken on claims are kept for use by 
the Department of Justice or other agencies which might be called 
upon to defend claim against the United States. 

(b) In subject claims, lend-lease and surplus property, appeal based 
on agency finding of fact is not involved. 

(c) In instance of subject claims Department does not act as agent 
of court. 

(d) None. 

(e) Records kept in Department. 

(f) Records kept in Department. 

(q) None. 

12. Any and all claims on surplus sales contracts would fall within 
category (a). All lend-lease settlement agreements and claims would 
fall within categories (e) and (f) to the extent specified in answer to 
question No. 9. 

13. Neither surplus-property claims nor lend-lease settlements and 
claims are required to be determined after agency hearing. 

14. (2) Meaning and intent of Congress is sufficiently clear. 

(b) No problems of meaning have been encountered since claims 
and settlements are limited in scope and character. 

(c) Standards have not changed. No need for change noted. 

(7) In lend-lease settlements, basic act (22 U.S. C. 412 (b)) specifies 
that accounts may be settled in manner deemed satisfactory to the 
President. 
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(e) No. 

(f) No rectification needed. 

15. No circumstances exist which interfere with full attention and 
consideration be ing given to claims presented. 

16. (a) Agency gives recognition to right of representation by 
attorneys. 

(6) If attorney designated by claimant to handle matter, all cor- 
respondence and notices of action directed to the attorney. 

17. Settlement of contract claims does not affect interest of other 
persons, generally no public announcement. Press release used with 
regard to major lend-lease settlements. 

18. Nature of claims, i. e., proceeding for settlement of monetary 
account with Government does not lend itself to consent settlement. 
Decision is made on audit of records and terms of prior agreement. 

19. Declaratory orders not issued with respect to settlement of 
claims. Each case considered on facts, 

20. Declaratory orders not appropriate to claims arising under 
contracts or settlement agreements. 

21. None. Each case requires full investigation of facts of records 
on which to base decision. 

22. Ail adjudications based on matters to be decided in particular 

vase. Case precedent not applicable to lend-lease settlements; 
whes re facts are the same, attempt is made to achieve consistency in 
deciding with various governments. In surplus claims, principles of 
contract law are generally applicable. As noted above, claims gen- 
erally are based on failure to deliver, or short delivery, and decision 
consequently rests on findings of fact as found from review of records. 

23. Not applicable. 

24. Nine—all arising from lend-lease settlement agreements. 

25. Not applicable. 

26. Not applicable. 

27. One to two years. 

28. Not applicable. 

29. No rule function is involved. Rough estimate is 10 percent on 
adjudication of claims and 90 percent on negotiations of settlements 
and servicing accounts. 

30. (a) Pending petitions (no petitions of individuals pending). 

Pending claims by Governments. 

(1) Claim by Japanese Government for adjustment of surplus 
property contract on account of reacquisition of property by 
United States. 

(2) Claim by Chinese Government for payment of shipping 
charges on certain surplus property. 

(3) Claim by British Government for settlement of accounts in 
Mid-East lend-lease installations. 

(4) Claim by British for rent for quarters United of States per- 
Hg wi as non-lend-lease item. 

Three claims acted upon; 1 claim approved, 2 rejected. 

31. Follows court decisions with respect to claims arising under con- 
tracts (surplus property disposal). Disposal contracts are standard- 
ized to great extent and several cases have been adjudicated by court of 
claims. 

Lend-lease claims being of intergovernmental nature and usually 
dependent on terms of reference in master agreements by which aid was 
granted are not usually susceptible of hs :ndling on basis of precedent. 
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32. Interested parties are informed of decisions in settlement of 
contract claims by correspondence. As noted above, claims arising 
from purchase and sale contracts ordinarily involve only the claimant 
as an interested party. 

In instances of basic or major lend-lease settlement agreements, 
the settlement agreement is published as a document in Treaties and 
International Agreement Series. Press releases prior to publication 
in the Treaty Series are also used. Press release No. 364 of June 28, 
1956, giving notice of settlement of Polish lend-lease accounts is the 
latest notice given. 


2. ADMINISTRATION OF SECTION 25 (R) OF THE FEDERAL RESERVE ACT 
(BUREAU OF ECONOMIC AFFAIRS) 


The Bureau of Economic Affairs provides certification to the 
Federal Reserve bank and national banks by the Secretary of State 
regarding funds held in the name of a foreign state. Any Federal 
Reserve bank or national bank which is the depositary of funds held in 
the name of a foreign state is protected against possible double 
liability by section 25 (b) of the Federal Reserve Act, as amended, 
if payment is made to persons whose authority has been certified by 
the Secretary of State. 

(a) Section 25 (b) of the Federal Reserve Act, as amended, (12 
U.S. C. see. 632). 

(6) The Secretary of State. 

(c) The Secretary of State on December 13, 1955, delegated to the 
Deputy Under Secretary for Economic Affairs, or, in his absence to 
the officer designated to act for him, the performance of all the 
funetions which the Secretary is authorized to perform pursuant to 
section 25 (b) of the Federal Reserve Act, as amended. 

2. Not applicable. 


3. Not applicable. 

4, None. 

5. None. 

3. Not applicable. 

7. Not applicable. 

8. Not applicable. 

9. (a) The exercise by the Secretary of State of the power under 


section 25 (b) of the Federal Reserve Act, as amended, involves a 
foreign-affairs function of the United States. 

10. (a) The certification to the Federal Reserve bank or the national 
bank recites that with respect to the account stated to be held in the 
name of a foreign state, the particular foreign state is recognized by 
the Government of the United States; names the accredited repre- 
sentative of that government to the Government of the United States, 
recites that such accredited representative has certified to the Secretary 
of State in accordance with the provisions of section 25 (b) of the 
Federal Reserve Act, as amended, that he has full power and authority 
to receive, control, and dispose of any and all of the property held by 
such bank, and recites that the power and authority of the accredited 
representative is recognized by the Secretary of State. 

(6) Not applicable. 

(a), (b), (ec), (d), (f), and (g), Not applicable. 

(e) When the Embassy of a foreign government certifies the matter 

referred to in 10 (a) above, the Department undertakes at that time 
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to determine whether a certification of the type authorized by the 
provisions of section 25 (b) of the Federal Reserve Act should be made, 
including a determination whether the account is held in the name of 
a foreign state. 

12. See answer to question No. 9 

13. Not applicable. 

14. (a) Yes. 

(6) None. 

(c) No. 

(d) None. 

(e) Not applicable. 

(f) None. 

15 to 32. Not applicable. 


8. VISA OFFICE (BUREAU OF SECURITY AND CONSULAR AFFAIRS) 


The Visa Office exercises no judicial or quasi-judicial powers 
within the meaning of section 5 of the Administrative Procedures Act. 
However, it is noted that for the purposes of this questionnaire the 
term ‘adjudication’ refers to any administrative decision making, 
granting, or denying any application for a right, privilege, benefit, or 

service to a private citizen. Under the latter meaning of the term 
“adjudication” the consular function of issuing or refusing visas may 
be considered a quasi-judicial power. Section 104 (a) of the Immigra- 
tion and Nationality Act confers final authority to issue or refuse visas 
upon United States consular officers. This authority has not been and 

‘annot be delegated to any person not designated as a consular officer 
within the meaning of section 101 (a) (9) of the Immigration and 
Nationality Act. 

2. The functions of the Visa Office are performed pursuant to a 
general grant of authority conferred upon the Secretary of State to 
administer and enforce the provisions of the Immigration and Nation- 
ality Act and all other immigration and nationality laws relating to 
(1) the powers, duties, and functions of diplomatic and consular officers 

of the United States, exc ept those powers, duties and functions con- 
ferred upon consular officers relating to the granting or refusal of 
visas; and (2) the powers, duties, and functions of the Bureau of 
Security and Consular Affairs. This authority is contained in section 
104 of the Immigration and Nationality Act. 

3. The procedural practices and rules governing the exercise of the 
consular powers, duties, and functions relating to the granting or 
refusal of visas are prescribed in parts 40, 41, and 42 of title 22 of the 
Code of Federal Regulations. Since the exercise of this consular func- 
tion does not involve an ‘‘agency hearing’ it appears that most of 
question 3 is not applicable. 

4. Not applicable. 

5. The Secretary of State’s regulations prescribed in part 46, title 22 
of the Code of Federal Regulations, provide for a due process ‘he aring 
in the cases of aliens prevented from departing from the United States. 
This hearing is conducted by a special inquiry officer of the Immigra- 
tion and Naturalization Service. It involves a recommended decision 
by the special inquiry officer which is reviewed by a regional commis- 
sioner of the Immigration and Naturalization Service. The Visa 
Office does not participate in this hearing although the Secretary of 
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State, after consultation with the Attorney General, may at any time 
permit the departure of an individual alien or a group of aliens from 
the United States if he deems that such action would be in the national 
interest. Further details relative to this hearing will presumably be 
— by the Immigration and Naturalization Service. 

The Visa Office is not required by statute to afford aggrieved 
iii a full adjudication of disputed administrative actions. How- 
ever, it is the established practice of the Office to discuss disputed 
cases with interested parties with a view to resolving issues reason- 
ably and justly within the limits of the law. In this connection, the 
Visa Office acts as a reviewing agency with respect to disputed cases. 
The Office is not required by statute to give notice or hearing to 
aggrieved persons and, therefore, there is no basis for a finding that 
notice and public participation are impracticable, necessary, or con- 
trary to the public interest. 

By virtue of departmental instructions, consular officers are 
required to submit certain visa cases to the Department for an ad- 
visory opinion. In other cases, the Office transmits instructions to the 
consular officer with a view to assisting him in reaching his decision. 
This procedure now and then results in a reconsideration of the con- 
sular officer’s decision in a particular case. In general, these pro- 
cedures are uniform in that they are based on established practice as 
well as outstanding instructions. 

There exists no procedure whereby any interested person is given 
the right to petition for a formal adjudication. However, the informal 
procedure which is followed in such cases has been described in para- 
graphs 6 and 7. 

The powers, duties, and functions of consular officers relating 
to the issuance or refusal of visas, as well as the Secretary of State’s 
exercise of his authority to administer and enforce the immigration 
laws, involve foreign-affairs functions of the United States. The 
statutory basis for claiming exemption, if necessary, from the ad- 
judication process would be section 5 of the Administrative Procedure 
Act which specifically exempts foreign-affairs functions. 

_ Not considered applicable. 

The procedure whereby the Office reviews visa cases and gives 
sivas opinions does not constitute an adjudication within the 
meaning of the questionnaire and, therefore, the inquiries contained 
in this paragraph do not appear pertinent. 

2 See statement under paragraph No. 11. 

As stated previously, the powers, duties, and functions exer- 
cised by the Visa Office do net constitute an adjudication and, there- 
fore, this question does not appear to be pertinent. 

14. See statement under paragraph No. 13. 

15. It is the established practice of the Office to afford all interested 
persons an opportunity, on an informal basis, for the submission and 
consideration of facts and arguments in connection with visa cases. 

16. The right of interested persons to be represented by an attorney 
is recognized. 

The Office publishes its visa regulations in the Federal Register 
from time to time and occasionally announces matters affecting the 
public interest by public notice in the Federal Register. 

18. Not applicable. 

19. The Office does not issue declaratory orders. 
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20. The Office has no occasion or authority to issue declaratory 
orders. 

21. Asstated previously, the Office does not perform an ad ljudicatory 
function. However, so far as concerns the consular function of issuing 
or refusing visas, certain procedural steps have been developed in the 
last 2 years to expe dite the issuance of nonimmigrant visas and thereby 
facilitate international travel. One of the more important steps taken 
in June 1955 was the provision for the issuance of a nonimmigrant 
visa valid tor a maximum period of 48 months. Also, the reculations 
governing the revalidation of nonimmigrant visas have been relaxed 
and simplified. 

Questions 22 to 30 are not considered applicable. 

31. The Visa Office invariably follows the doctrine of stare decisis 
unless there exists some clear and compelling reason for not doing so. 

32. The decisions of the Office and of consular officers are made 
known to interested parties by direct communication. Decisions 
having a general applicability and affecting a public interest are made 
known and available to the public by published regulations in the 
Federal Register and the Code of Federal Regulations. One of the 
latest of such decisions was published in the Federal Register of 
December 19, 1956 (21 F. R. 10177). 


4. PASSPORT OFFICE (BUREAU OF SECURITY AND CONSULAR AFFAIRS) 


The primary function of the Passport Office is to determine whether 
persons who are abroad or who desire to go abroad are entitled to the 
protection of the Goverdment of the United States. This involves 
determination of nationality and also a determination whether under 
existing regulations, policies, and international usage, the applicant is 
entitled to the protection of the United States. It is the policy of the 
United States Government to encourage travel and to protect, when- 
ever appropriate, its citizens in foreign lands. The regulations and 
procedures of the Passport Office are therefore drawn up in a Manner 
to permit the applicant to establish his entitlement to passport 
privileges with a minimum of formality. When a doubt arises as to 
the citizenship status of an applicant or his entitlement to protection 
of this Government, every opportunity is afforded the applicant to 
submit evidence in his own behalf in whatever form he may be able 
to obtain. The regulations and procedures governing the hearings, 
provided in certain categories of cases, are designed to assist the 
applicant and do not preclude him from submitting evidence in a 
different manner. The additional functions of the Passport Office 
referred to in section 1 (a) under rulemaking are auxiliary to the 
functions mentioned above and are governed by the same principles. 

To determine the nationality status and the right of a person 
who is abroad or who desires to go abroad to receive the protection 
of the United States Government. 

(a) (1) To issue or refuse passports (22 U.S. C. 211 (a)). 

(2) To authorize or refuse to authorize the admission to and depar- 
ture from the United States without passports in time of war or 
national emergency (sec. 215 of the Immigration and Nationality 
Act of 1952). 

(3) To prepare and issue reports of expatriation, certificates of 
nationality, and certificates of identity (secs. 358, 359, and 369 (b) of 
the Immigration and Nationality Act of 1952). 
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(4) To register at American consular offices abroad American 
nationals who are entitled to protection by this Government. 

(5) To create birth records and issue copies thereof to American 
nationals born abroad (secs. 301, 308, and 309 of the Immigration and 
Nationality Act of 1952). 

(6) Repatriate American citizens who have lost American citizen- 
ship (sec. 324 (c) of the Immigration and Nationality Act of 1952). 

(7) Intervene with foreign governments in the protection of Amer- 
ican citizens abroad (22 U.S. C. 1731 and 1732). 

(6) The Secretary of State. 

(c) The Passport Office. 

2. All functions of the Passport Office are performed pursuant to 
general grants of authority (22 U.S. C. 211 (a) and Executive Order 
7856 of March 31, 1938, issued pursuant thereto; sec. 104 (a), (c), 
and (d) of the Immigration and Nationality Act of 1952; and Presi- 
dential Proclamation No. 3004 of January 17, 1953, issued pursuant 
to sec. 215 of the Immigration and Nationality Act). 

3. (a) None. 

(6) None. 

(c) Section 213 of title 22 of the United States Code requires an 
applicant for a passport to execute a formal application therefor under 
oath before a specified Government official. 

(d) None. 

(e) None. 

(f) None. 

(g) None. 

(h) None. 

(7) None. 

(7) None. 

(k) None. 

The Passport Office conducts no proceedings of the kind mentioned 
in the subdivisions I, III, IV, V, VI, and VII. The answers above 
relate to proceedings which might be construed as falling within sub- 
division II. 

4. None. 

5. No statutory or constitutional requirement except as set forth 
in answer to question 3. 

6. (a) Yes. Sections 51.135 through section 51.143 and section 
51.151 to section 51.170 of title 22 of the Code of Federal Regula- 
tions were promulgated to afford certain applicants opportunity to 
present their cases more fully. The regulations of the Board of 
Review on the Loss of Nationality were also promulgated to give 
apparent expatriates an opportunity to dispute finds by diplomatic 
and consular officers. 

(6) Not applicable. 

7. Decisions and/or opinions may be modified, amended, repealed, 
or suspended in certain cases as a result of the procedures outlined 
under 6 (a). Decisions and/or opinions also may be modified, 
amended, repealed, or suspended in a particular case as a result of 
documentary evidence forwarded to this Office by the applicant or 
as a result of information received from other sources. 

8. Any person claiming to be an American national who is abroad 
or intends to go abroad may file an application for a passport by 
executing a formal application therefor as prescribed in section 213 of 
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title 22 of the United States Code. Any American abroad may also 
obtain an adjudication of his case by filing an application for regis- 
tration. In the years 1955 and 1956, 1,097,814 applications were re- 
ceived from persons in the United States. During the same period 
approximately the same number of cases were adjudicated. (This 
does not include applications received from abroad.) During 1955 
and 1956 the Passport Office instituted action to cancel approximately 
70 outstanding passports under the provisions of title 22, Code of 
Federal Regulations, section 51.135. During the same period approxi- 
mately 240° investigations were instituted to determine whether out- 
standing passports had been issued upon the basis of fraudulent 
ap slications or whether the bearers of passports were ineligible to 
hold passports under title 22, Code of Federal Regulations, section 
51.136. 

9. (a) All adjudications made by the Passport Office involve foreign 
affairs functions of the United States. 

(b) None. For reasons see answer to question 9 under rulemaking. 

(c) Not applicable. 

10. Notasarule. The passport is issued which is the only evidence 
necessary if the adjudication is in favor of the applicant. Refusal 
letters will usually refer to the evidence submitted and any hearings 
conducted. This is not done in great detail. 

The passport regulations prescribe the information and evidence 
which is necessary in the usual type of case. However, an applicant 
who is unable to submit evidence of the nature prescribed by the 
regulations may submit any evidence whicb he deems relevant and the 
Passport Office will consider it. 

11. (a) Passport applications disapproved on the ground that the 
applicant is not an American national are subject to judicial review 
under the provisions of section 360 of the Immigration and Nationality 
Act of 1952 if the applicant is in the United States. Some of the 
decisions to this effect are based on questions of law and some on 
questions of fact. In any case involving a question of fact the appli- 

cant is given ample opportunity to submit other or additional evidence. 

Matters of this kind are usually handled by correspondence with the 
applicant but if he so desires he may call at the Passport Office and 
discuss his case with an appropriate offic ‘er. Persons whose applica- 
tions are disapproved on the ground that although they were once 
citizens of the United States they have expatriated themselves, m: LV 
have a hearing before the Board of Review on the Loss of Nationality 
of the Passport Office. 

(6) None. 

(c) None. 

(d) None. 

All determinations are in connection with foreign-affairs 
functions. 

Disputed questions of law and fact relating to nationality claims are 
handled as set forth in subdivision (a) under this question. A dis- 
cretionary refusal of passport facilities to a person who is an American 
national is ear in accordance with the provisions of sections 
51.135 to 51.143 of title 22 of the Federal Code of Reeulations. 

(f) None. 

(g) None. 

12. A small fraction of 1 percent of cases fall in category 11 (a). 
All cases fall in category 11 (e). 
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13. All. 

14. (a) As to the right to refuse passports, there are difficulties. 

(b) During the past 2 years the Federal courts have in effect ruled 
that the Secretary of State has no real discretion ir the refusal of pass- 
ports, that the decisions of the See ele are subject to judicial review 
and that in enforcing title 22, Code of Federal Regulations, sections 
51.135 and 51.136 the Passport Office is governed by the same rules of 
evidence as are in effect in the prosecution of criminal cases. In a 
very recent case a Federal judge asserted his right to overrule the 
decision of the Secretary of State regarding the travel of a certain 
individual to Commurist China, despite the policy concerning travel 
of Americans to that country, laid down by the President and the 
Secretary of State. 

(c) Only as a result of changes of laws governing the acquisition 
and loss of American nationality. 

(d) By law (22 U.S. C. 211 (a)), and Executive order (E. O. 7856 
of March 1, 1938), the issue and refusal of American passports to 
nationals have been considered discretionary. However, the court 
decisions have in effect transferred the final exercise of the discretion 
to the judiciary. 

(e) No. 

(f) The Bureau of Security and Consular. Affairs has taken up 
the matter with the appropriate committee of the House of Repre- 
sentatives. 

15. As a rule, the applicant is the only interested party. He is 
given full opportunity for the submission of facts, arguments, etc. 

16. (a) Yes. 

(6) Correspondence is usually conducted with the attorney. 

Not applicable. 

18. Not applicable. 

19. No. 

20. Procedure not applicable to passport work. 

21. Every effort has been made to develop a procedure which 
effectively serves the interest of the traveling public by expediting 
the adjudication as much as possible considering the volume of work 
and the responsibility for enforcement of laws and regulations and 
for action consistent with the foreign policy of the United States. 
We doubt whether the process could be extended to other offices 
whic h do not have the same problem. 

A fraction of 1 percent, including both questions of expatriation 
iat ineligibility under sec tions 51.135 and 51.136 of title 22, Code 
of Federal Regulations. All cases involve determination of questions 
of law and fact. The Passport Office follows precedents except for 
changes due to new legislation, court decisions and changes in the 
international situation. 

23. The Passport Office does not have trial examiners. 

24. No statistics available. 

25. No statistics available. 

26. (a) 1,097,814. 

(6) None. 

(ce) None. 

27. Time varies somewhat due chiefly to seasonal fluctuations. 
During most of the year most of the cases were decided within 1 or 
2 weeks. During the spring rush the average was probably 4 weeks. 
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28. Not applicable. 

29. Only a fraction of 1 percent of the time of the personnel of the 
Passport Office was devoted to rulemaking functions. Possibly 30 
percent was devoted to adjudication of applications and the balance 
to the other administrative duties of the Office. 

30. (a) Approximately 5,000 cases were in a pending status as of 
October 1, 1956. 

(6) Four days. 

(c) About 482,000. 

(2) Four hundred eighty thousand one hundred eighty-eight pass- 
ports issued or renewed. Approximately 1,200 denied, mostly on cit- 
izenship grounds. 

31. The Passport Office, as a rule, follows the doctrine stare decisis. 
Exceptions to this are cases in which evidence of fraud is revealed or 
in which the Office after issuance of a passport receives information 
that the person’s case falls within title 22, Code of Federal Regulations, 
sections 51.135 and 51.136. 

32. Asa rule, the Passport Office makes a favorable decision known 
to the interested party by mailing him a passport. Refusal decisions 
are usually by letter. As a rule, there are no other interested parties. 
Information regarding the grainting and refusal of passports is not 
disclosed to the public. 


5. PECUNIARY CLAIMS (OFFICE OF THE LEGAL ADVISER) 


Preliminary statement 


The Department of State, acting through the Office of the Legal 
Adviser, performs the following functions relating to pecuniary claims 
which may be regarded as quasi-judicial in nature. 

A. Determining the merits of pecuniary claims, predicated upon 
principles of international law, of citizens of the United States against 
foreign countries, and claims of aliens against the United States, both 
for presentation through diplomatic channels. Generally speaking, 
there is no statutory authority for the performance of this function, 
which is regarded as falling within the powers of the Executive in 
conducting the foreign relations. No rules of procedure have been 
prescribed dealing with this function, nor is there any requirement 
that the merits of such claims be determined on a record made during 
an agency heariag. 

B. Determining the merits of claims of citizens of the United States 
against Italy, pursuant to article 78 of the treaty of peace with Italy 
(TLAS 1648), for war damage to their property in Italy during World 
War II, and similar claims against Japan under article 15 of the treaty 
of peace with Japan (TIAS 2490). While no rules of procedure have 
been prescribed in relation to these functions, the Department pre- 
pared and distributed to claimants, in each instance, memorandums 
containing comprehensive suggestions to assist them in the proper 
preparation of their claims. There is no requirement that the merits 
of the claims be determined on a record made during an agency 
hearing. 

C. Determiniag whether vessels of the United States are seized on 
the high seas by authorities of foreign countries, and, if so, certifying 
to the Secretary of the Treasury the amounts paid by the owners to 
obtain release of the vessels, in order that the Secretary of the Treasury 
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may reimburse the owners (act approved August 27, 1954; 68 Stat. 
883). Section 5 of the act provides for the taking of action to collect 
from foreign governments the amounts paid to owners. No rules of 
procedure have been prescribed dealing with this function, nor is there 
any requirement that the findings be determined on a record made 
during an agency hearing. The statute vests the authority in the 
Secretary of State, who acts upon the advice of the Legal Adviser. 

D. Determining the merits of claims cognizable under the terms of 
the Federal Tort Claims Act (60 Stat. 842; 28 U. S. C. 2671-2680) 
involving Department of State employees. The Federal Tort Claims 
Act authorizes the Secretary of State or his designee for the purpose 
to consider and settle administratively claims not in excess of $1,000 
on account of damage to or loss of property or on account of personal 
injury or death arising as a consequence of the negligent or wrongful 
act or omission of any employee of the Department while acting within 
the scope of his employment under circumstances where the United 
States would be liable to the claimant for such damage, loss, injury, 
or death in accordance with the law of the place where the act or 
omission occurred. While no rules of procedure have been prescribed, 
the Department formulated regulations for the handling and settle- 
ment of tort claims arising under the act, which were published in the 
Federal Register, Nevelabes 1, 1947 (12 F. R. 7108), and in the Code 
of Federal Regulations (see 1949 edition 22 C. F. R. 62). The act 
does not require that the merits of the claims be determined on a record 
made during an agency hearing. Section 2 (f), Public Law 885, 84th 
Congress, approved August 1, 1956 (70 Stat. 890), authorizes the 
Secretary of State to pay tort claims in the manner authorized in the 
first paragraph of title 28, United States Code, section 2672, when 
such claims arise in foreign countries in connection with Department 
of State operations abroad. 

E. Determining the merits of claims cognizable under the act of 
December 28, 1922 (42 Stat. 1066), the so-called Small Claims Act, 
involving Department of State employees. The act authorizes the 
Secretary of State or his designee for the purpose to determine claims 
of $1,000 or less for damage to or loss of privately owned property 
caused by the negligence of any employee of the Department acting 
within the scope of his employment. Pursuant to this authority, the 
Department has determined such claims when arising in foreign 
countries. The act, however, did not authorize administrative settle- 
ment of the claims. Congressional action is required to provide the 
necessary funds to pay the claims. While no rules of procedure have 
been prescribed, the Department formulated regulations for the 
handling of such claims, which were published in the Federal Register, 
November 1, 1947 (12 F. R. 7108), and in the Code of Federal Regula- 
tions (see 1949 edition, 22 C. F. R. 62). The act does not require 
that the merits of the claims be determined on a record made during 
an agency hearing. 

Answers to relevant questions contained in the questionnaire with reference 
to paragraph D above 

1. See D. above. 

(a) See D. above. 

(6) Secretary of State or his designee. 


(c) The Legal Adviser, Chiefs of Mission, and principal officers of 
fiscal reporting posts. 
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2. Title 28, United States Code, section 2672, authorizes Secretary 
of State or his designee to consider, settle, and pay tort claims not in 
excess of $1,000. All tort claims not in excess of $1,000 are adminis- 
tratively settled pursuant to that authority. 

3. Not relevant. Neither the act nor the Constitution require 
that the merits of the claims be determined on a record after oppor- 
tunity for an agency hearing. 

4. None. 

5. (a) Claimants submit claims by presenting written statements 
supported by documentary evidence. 

(6) With respect to tort claims arising in the United States, claims 
are submitted on standard forms prescribed by the Bureau of the 
Budget (Circular No. A-5, revised, June 5, 1953). With respect to 
tort claims arising in foreign countries, claims are submitted by pre- 
senting a written ‘statement in affidavit form supported by documen- 
tary evidence. 

(c) Claimants are afforded the opportunity to discuss their claims 
orally. 

(d) Not relevant. 

(e) Not relevant. 

(f) Claims are approved or disapproved in whole or in part by the 
authorized designees (see 1 (¢)), after transmittal to them, with recom- 
mendations by the head of the office, bureau, division, or Foreign 
Service post of the Department out of whose activities the accident 
or incident arose. 

(g) The approval or disapproval in whole or in part of claims by the 
authorized designees (see 1 (c)) constitutes final action in the case so 
far as the Department of State is concerned. The Department does 
not have authority to consider appeals upon final disposition of claims 
by administrative action. 

. (a) No. 

@) Not relevant. 

The authorized designees (see 1 (¢)) modify, amend, repeal, or 
suspend recommended decisions concerning the disposition of claims 
if the circumstances out of which the claims arise or the documentary 
evidence in support of such claims warrant such action. No uniform 
procedure is followed. The authorized designees act in this relation 
in an ad hoc basis since the individual claims arise out of distinct 
circumstances, vary with respect to evidence submitted, and preclude 
consideration on any other than an ad hoc basis. The determination 
of such claims, however, are consistent with the provisions of the 
Federal Tort Claims Act, title 28, United States Code, sections 2671- 
2680. 

8. Claims presented for administrative settlement are considered 
upon their receipt and are determined promptly. The Department 
accords claimants the opportunity to present additional evidence and 
legal or other arguments in support of claims, if the claimants so 
desire, with a view to amending the claims or setting aside recom- 
mended decisions conc erning disposition of the claims. During the 
calendar years 1955 and 1956, 12 claims were settled. No petitions 
were received to amend or set aside those “adjudications.” 

(a) The administrative settlement of claims cognizable under 
the Federal Tort Claims Act involves the foreign affairs functions 
of the United States only to the extent that aliens are eligible claimants 
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and the claims may arise in foreign countries out of the negligence 
of Foreign Service employees of the Department acting within the 
scope of ‘their employment. 

(b) Claims arise out of acts of Department employees. 

(c) None. 

(a) If a claim is denied, in whole or in part, the claimant is 
informed of the reasons for such denial. 

(6) Department regulations indicate the information and the char- 
acter of evidence to be submitted to enable the claims to receive 
consideration. 

The acceptance by claimants of administrative settlements of 
claims constitutes a complete release of any claim against the United 
States. If claimants do not seek or accept administrative settlements 
of claims, their xt is by suit in the sree United States 
district court (28 U.S. C. 2401 and 28 U.S. C. 2675). 

(a) See 1, 2, 5, 6, 7, 8, 9, and 10 shove. 

(b) Not rele di rey 

(c) Not relevant. 

(d) None. 

(e) See 9 (a) above 

(f) None. 

(g) None. 

12. To the extent of the applicability of category 11 (e) to claims 
of this character, approximately 50 percent of the administrative 
settlements of claims involve for eign affairs functions (see 9 (a) above). 

13. The Federal Tort Claims Act does not require that the adminis- 
trative settlement of claims be determined on the record after oppor- 
tunity for an agency hearing. These claims arise out of the negligence 
of Department of State employees acting within the scope of “their 
employment and are settled administratively i in accordance with the 
tort claims procedure set forth in title 28, United States Code, parts 

671-2680. 

14. (a) The meaning and intent of Congress is sufficiently clear and 
is easily susceptible of implementation. 

(6) None. 

(c) No. 

(d) The Department’s discretion, if any, to consider, ascertain, 
adjust, determine and settle claims is limited to the extent set forth 
in title 28, United States Code, section 2672. 

(e) None. 

Y) None required. 

15. None. 

16. (a) Claimants may be represented by attorneys. 

(6) By written communication. 

17. Not relevant. 

18. Not relevant. 

19. No. 

20. Not relevant. 

21. None. 

22. Administrative settlements of claims by the Department do not 
involve the violation of rules but are based on legal and factual con- 
siderations involved in individual cases. To the extent applicable, 
the Department follows case precedents in determining claims. 

No trial examiners. 
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24-31. Not relevant. 

32. Decisions concerning the amounts to be awarded in settlement 
of claims are sent by letter to claimants, with which is enclosed Stand- 
ard Form No. 1145, ‘‘Voucher for Payment Under Federal Tort Claims 
Act,” prescribed by the Bureau of the Budget. Claimants are re- 
quested to execute that portion of the voucher which relates to 
“Acceptance by Claimant.” Decisions in individual cases are not 
made available to the general public. The Department, however, is 
required by title 28, United States Code, section 2673 to report an- 
nually to the Congress all tort claims paid by it under the terms of 
the Federal Tort Claims Act. The Department’s latest report to the 
Congress was dated January 19, 1956. It is understood that such 
reports are available for public inspection upon their receipt by the 
Congress. 


Answers to relevant questions contained in the questionnaire with refer- 
ence to paragraph E above 

1. See E above. 

(a) The act of December 28, 1922, the so-called Small Claims Act, 
volume 42 Statutes at Large, page 1066, authorizes the head of each 
department to consider, ascertain, adjust, and determine any claim 
based on property loss or damage where the amount of the claim does 
not exceed $1,000, caused by the negligence of any Government 
employee acting within the scope of his employment. Although the 
Federal Tort Claims Act (28 U.S.C. 2671-2680) superseded the Small 
Claims Act with respect to claims that are cognizable under the 
Federal Tort Claims Act, claims not allowable under that act remain 
cognizable under the Small Claims Act. Since the Federal Tort 
Claims Act specifically exempts from its provisions claims arising in 
foreign countries, these claims are considered still allowable under the 
Small Claims Act. 

(6) The Secretary of State. 

(c) The Legal Adviser. 

2. See 1 (a). 

3. Not relevant. Neither the act nor the Constitution require that 
the merits of the claims be determined on a record after opportunity 
for an agency hearing. 

4. None. 

5. (a) Claimants submit claims by presenting written statements 
supported by documentary evidence. 

(6) Statements of claimants are in affidavit form. 

(c) Claimants are afforded the opportunity to discuss their claims 
orally. 

(d) Not relevant. 

(e) Not relevant. 

(f) Claims are approved or disapproved in whole or in part by the 
Legal Adviser. Claims determined to be legally valid under the act are 
certified to the Bureau of the Budget, for transmission to the Congress, 
by the Legal Adviser as legal claims for payment out of appropriations 
that may be made by the Congress therefor. 

(g) Not relevant. 

6. (a) No. 

(6) Not relevant. 

7. The Legal Adviser may modify, amend, repeal or suspend decisions 
in particular cases if the circumstances out of which the claims arise or 
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the documentary evidence in support of such claims warrant such 
action. No uniform procedure is followed. The Legal Adviser acts in 
this relation on an ad hoc basis since the individual claims arise out of 
distinct circumstances, vary with respect to evidence submitted, and 
preclude consideration on any other than an ad hoc basis. 

8. Claims presented are considered promptly. The Department 
accords claimants the opportunity to present additional evidence and 
legal or other arguments in support of claims, if the claimants so desire, 
with a view to amending the claims or setting aside recommended 
decisions concerning the claims. During the calendar years 1955 and 
1956, six claims were certified to the Congress as legal claims for 
payment out of appropriations to be made by the Congress therefor. 
No petitions were received to amend or set aside those adjudications. 

9. (a) The determination of claims cognizable under the Small 
Claims Act involves the foreign affairs functions of the United 
States only to the extent that aliens are eligible claimants and the 
claims arise in foreign countries out of the negligence of Foreign Service 
employees of the Department acting within the scope of their employ- 
ment. 

(6) Claims arise out of acts of Department employees. 

(c) None. 

10. (a) If a claim is denied, in whole or in part, the claimant is 
informed of the reasons for such denial. 

(6) Department regulations indicate the information and the 
character of evidence to be submitted to enable the claims to receive 
consideration. 

11. (a) Not relevant. 

(6) Not relevant. 

(c) Not relevant. 

(d) Not relevant. 

(e) See 9(a) above. 

(f) None. 

(g) None. 

12. To the extent of the applicability, if any, of category 11 (e) to 
claims of this character, all the determinations of the claims involve 
foreign affairs functions (see 9 (a) above). 

13. The Small Claims Act does not require that the claims be deter- 
mined on the record after opportunity for an agency hearing. These 
claims are determined administratively. 

14. (a) The meaning and intent of Congress is sufficiently clear and 
is easily susceptible of implementation. 

(b) None. 

(c) No. 

(d) The Department’s discretion, if any, to consider, ascertain, 
adjust, and determine claims is limited to the extent set forth in 
volume 42, Statutes at Large, page 1066. 

(e) None. 

(f) None required. 

15. None. 

16. (a) Claimants may be represented by attorneys. 

(b) By written communication. 

17. Not relevant. 

18. Not relevant. 

19. No. 
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20. Not relevant. 

21. None. 

22. Determinations of claims by the Department do not involve 
“the violation of rules’ but are based on legal and factual considera- 
tions involved in individual cases. To the extent applicable, the 
Department follows case precedents in determining claims. 

23. No trial examiners. 

24-31. Not relevant. 

32. Decisions concerning the amounts to be certified to the Congress 
as legal claims for payment out of appropriations are communicated 
to the individual claimants. Brief descriptions of the claims and the 
amounts awarded are generally published in the congressional reports 
relating to the appropriation acts providing for the payment of the 
claims. The latest decisions of the Department with respect to claims 
cognizable under the Small Claims Act are set forth in House of Repre- 
sentatives Document No. 327 (84th Cong., 2d sess., pp. 28-29). 


6. EXTRADITION (OFFICE OF THE LEGAL ADVISER) 


It is doubtful whether the Committee on Government Operations 
had in mind the question of extradition when it drafted the questions 
under the topic “II Adjudication.” However, the surrender of 
fugitives to foreign countries technically involves an adjudication, and 
in the circumstances an effort will be made to answer the questions so 
far as they are applicable. 

(a) Title 18, United States Code, sections 3184-3195: The 
Department reviews the transcript of the hearings and the evidence 
submitted at those hearings whenever the extradition magistrate 
finds an appropriate case for extradition has been made out and so 
certifies to the Department. 

The Secretary of State. 

(c) The legal adviser concerned with Inter-American Affairs has 
the primary responsibility for making the determination to which 
reference is made under 1 (a). 

The principal statutory provision is contained in title 18, United 
States Code, section 3184, which reads as follows: 

Whenever there is a treaty or convention for extradition between the United 
States and any foreign government, any justice or judge of the United States, 
or any commissioner authorized to do so by a court of the United States, or any 
judge of a court of record of general jurisdiction of any State, may, upon complaint 

made under oath, charging any person found within his jurisdiction, with having 
committed within the jurisdiction of any such foreign government any of the 
crimes provided for by - h treaty or convention, issue his warrant for the appre- 
hension of the person so charged, that he may be brought before such justice, judge, 
or commissioner, to the end that the evidence of criminality may be heard and 
considered. If, on such hearing, he deems the evidence sufficient to sustain the 
charge under the provisions of the proper treaty or convention, he shall certify 
the same, together with a copy of all the testimony taken before him, to the 
Secretary of State, that a warrant may issue upon the requisition of the proper 
authorities of such foreign government, for the surrender of such person, according 
to the stipulations of the treaty or convention; and he shall issue his warrant for 
the commitment of the person so charged to the proper jail, there to remain until 
such surrender shall be made. 


(a) Since this is more in the nature of an appellate procedure 
or review after a hearing as provided by title 18, United States Code, 
section 3184, before a court or a United States commissioner, usually 
referred to as an extradition magistrate, this Department does not 
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ive notice to the parties to the case. There are no prescribed rules 
or this review. The otner portions of question 3 are believed not to 
be applicable to the work of this office in connection with extradition 
cases. 

4. The answer to this question is the same as question 3. 

5. While there is no provision of statute or treaty requiring it, 
nevertheless, if a fugitive from the justice of a foreign country or 
his attorney ' specifica ly requests it, this Department generally allows 
him or his attorney sufficient time to submit a written brief in opposi- 
tion to the request for his extradition. The submission is made only 
in those cases where the extradition magistrate, in accord with 
title 18, United States Code, section 3184, has ordered the fugitive 
held for the action of the Secretary of State. There is no right of 
appeal from the decision not to allow the filing of a brief. Refusal to 
allow such filing ordinarily would occur only when it was evident 
that the request was being made for the purpose of stalling eventual 
surrender. In other respects this question is believed not to be 
applicable to extradition proceedings. 

6. (a) This question is believed to have been answered in connec- 
tion with question 5. However, it might be added that permission 
to file is granted in appropriate cases in ‘order to assure to the fugitive 
the fullest protection in the rights to which he is entitled as a citizen 
or resident of the United States. 

(6) So far as the Department is aware there are no such situations. 

7. The necessity for these actions does not appear to arise in 
connection with extradition cases. 

8. Although covered substantially by the answer to question 5 (a), 
it might be repeated that the fugitive or his attorney requests permis- 
sion to file a brief with the Department of State in opposition to the 
request for extradition. Usually the permission is granted and the 
brief is considered along with the record submitted by the extradition 
magistrate. No such requests were received in 1955 and none have 
been received during 1956. It must be borne in mind that this 
Department does not initiate these proceedings and in the cireum- 
stances no comparison is possible. 

9. (a) All of the adjudications involve foreign-affairs functions of 
the United States, resulting as they do from obligations assumed under 
extradition treaties. 

(6) None. 

(c) None. 

10. (a) No. Consequently, we do not list submissions or categorize 
them in recitals. 

(6) We have no rules governing this matter. 

11. (a) Not applicable. 

(b) Not applicable. 

(c) Not applicable. 

(d) Not applicable. 

(e) Applies only insofar as concerns foreign-affairs functions. A 
formal request through diplomatic channels must be addressed to the 
Secretary of State. “A certificate by the extradition magistrate of 
his finding, together with the evidence submitted to him and a tran- 
script of the hearing are, upon receipt from him, reviewed carefully 
in the Department to determine whether a proper case within the 
terms of the treaty is made out or whether there are any obstacles to 
surrender. 








974 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


12. As indicated in the answer to question 9, all of the extradition 
cases involving surrender to foreign countries as described in the 
answer to question 11 (e). The other sections of question 11 are not 
applicable to this work. 

13. None. 

14. (a) Yes. Implementation is not required. 

(b) None. 

(c) None. 

(d) Only in the matter of the extradition of American citizens to 
foreign countries. This exercise of discretion results from specific 
treaty provisions and not by reason of any statute. Only a few of 
our treaties contain this provision. A typical provision is contained 
in article IV of the extradition convention of 1899 with Mexico (31 
Stat. 1818) reads as follows 

Neither of the contracting parties shall be bound to deliver up its own citizens 


under the stipulations of this convention, but the executive authority of each shall 
have the power to deliver them up, if, in its discretion, it be deemed proper to do so. 


(e) No. 
(f) None. 
15. None. 


16. (a) Yes. 

(6) See the answer to question 5. 

17. This is believed not to be applicable to extradition procedure. 

18. The nature of the ” oceedings does not admit of such encourage- 
ment. Either a proper case for extradition is made out by the re- 
questing government rol surrender is granted, or a proper case is not 
made out, in which event the alleged fugitive is released. 

19. No. 

20. As already indicated, the Department acts more as an appellate 
tribunal, and the issuance of a declaratory order would have the effect 
of prejudging the case. Consequently such orders are not issued. 

No specialized procedural steps have been developed for the 
handling of extradition cases. Extradition, so far as the Department 
of State is concerned, is a very specialized subject, and to avoid the 
unnecessary detention of the fugitive, the cases are reviewed promptly 
on the record submitted. A fixed procedure might tend to delay a 
decision. It is thought that the procedure could not be adopted in 
connection with any other proceeding. 

22. (a) None. 

(6) All. 

Generally, each case is decided on its merits. However, precedent 
is followed in some instances, such as in the case of requests for ex- 
tradition to Mexico when the crime charged is designated as ‘‘homo- 
cidio.”” When the question was first raised it was determined that 
homicide and murder are identical and that determination has since 
been followed. 

23. The Department of State does not have trial commissioners. 

24. There were no contested proceedings during 1954, 1955, and the 
first 9 months of 1956. 

25. None, since all hearings are conducted by the courts or by 
United States commissioners. 

26. (a) None. 

(6) None. 

(c) None. 
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27. Not more than 10 days. 

28. (a) Not applicable. 

(b) Not applicable. 

(c) Not over 10 days. 

29. This section of the office is not engaged in rulemaking. Judicial 
functions and all other functions are divided approximately as follows: 
5 percent judicial functions and 95 percent for all other functions. 

30. (a) None. 

(6) None. 

(c) Three. 

(7) Extradition was granted in all cases. 

As indicated in the answer to question 22, extradition cases 
generally are decided each on its own merits. However, where a ques- 
tion of treaty construction is involved, this agency follows any previous 
determination which may have been made of that question. 

32. The decisions generally are not made known to the general 
public. Occasionally a case will attract the attention of the press and 
upon surrender of the fugitive the press will devote some space to the 
case. The decision is made known to the interested parties through 
the issuance to the requesting government of a warrant of surrender, 
and to the alleged fugitive through the person holding such fugitive 
in custody. 


DEPARTMENT OF STATE 
(Third and final portion of the State Department’s replies) 


Section III. Separation of functions 
Section IV. Inspection of records 
Section V. Workload and staffing patterns 
Section VI. Uniformity of administrative procedure 
Section VII. Rules for admission to practice and for avoidance of conflict of 
interests 
Section VIII. Exemptions from the Administrative Procedure Act 
Section IX. Court decisions affecting agency functions 
A. General comments 


Once again it may be pertinent to observe that a major portion of 
the Department’ S ac tivities would appear to rest outside the purview 
of the committee’s questionnaire, exempted as they appear to be by 
virtue of the fact that they deal with foreign affairs or internal opera- 
tions of the agency. Nevertheless, in every instance possible, ques- 
tions have been answered for each function which might be even 
remotely related, so that the committee may be able to judge for 
itself the applicability of the questionnaire and the general or back- 
ground usefulness of the information submitted. 

Although conceivably exempt from the provisions of the Adminis- 
trative Procedure Act in regard to many of its operations, the Depart- 
ment of State applies the principles and policies enunciated in that 
act to as many activities as practical. This was pointed out in regard 
to rulemaking and to adjudication and is equally applicable to pro- 
cedures cited in sections III to IX of the questionnaire. Thus, for 
example, the public may have access to inspect public records w hen- 
ever such inspection is in the public interest. Administrative pro- 
cedures are kept as uniform within the Department and in relation 
to the rules of other agencies as the effective conduct of foreign affairs 
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will permit. Nevertheless, while certain activities might conceivably 
be called “adjudicative’’ for the purposes of the questionnaire, they 
fall more within the concept of “administration” or ‘‘negotiations” 
in regard to the Department of State. Various areas of the Depart- 
ment, in answering the questionnaire, have indicated within the 
answers themselves the degrees to which office heads believe that the 
questionnaire applies. 

It should be understood in reading the following replies that the 
comments apply only to the office, division, or bureau whose activities 
are being analyzed in that instance, despite the fact that the question 
is phrased in terms of “your agency.”” This caution is necessitated 
by the fact that the Department has used in this instance, as it has 
before, a format which groups the replies to all questions, agency 
function to agency function, rather than on an agencywide basis, 
since many of the operations of the Department are widely diverse 
and often relatively independent in a substantive sense. 


INTERNATIONAL EpuCcATIONAL EXCHANGE SERVICE (PUBLIC 
AFFAIRS) 


III. SEPARATION OF FUNCTIONS 


The executive powers exercised by the Director of the Interna- 
tional Educational Exchange Service are powers which are assigned 
by statute or Executive order to the Secretary of State and in turn 
delegated by him to the Director of TES. As indicated in our reply to 
section IT of pose questionnaire it is our opinion that no judicial func- 
tions (i. e., case adjudications) are performed by TES. Powers as- 
signed by saitihe to the Secretary and delegated to the Director of 
IES which are executive in nature are summarized by the following 
statutory provisions: 

(a) Public Law 402, ira Congress, United States Information and 
Educational Exchange Act of 1948 (22 U.S. C. 1431-1479, see. 201) 
Public Law 402 authorizes the Secretary of State to provide for inter- 
changes on a reciprocal basis between the United States and other 
countries of students, trainees, teachers, guest instructors, professors, 
and leaders in fields of specialized knowledge or skill. The persons 
specified in this section shall be admitted as nonimmigrant visitors for 
business under clause 2 of section 3 of the Immigration Act of 1924, as 
amended (43 Stat. 154; 8 U.S. C. 203); for such time and under such 
conditions as may be prescribed by regulations promulgated by the 
Secretary of State and the Attorney General. (See also pi. 22 
C. F. R. 68.) 

Section 203 of Public Law 402 authorizes the Secretary to provide 
for assistance to schools, libraries, and community centers abroad, 
founded or sponsored by citizens of the United States, and serving as 
demonstration centers for methods and practices employed in the 
United States. 

Section 801 of Public Law 402 authorizes the Secretary of State in 
carrying out the purposes of Public Law 402 to make grants of money, 
services, or materials to State and local governmental institutions in 
the United States, to governmental institutions in other countries, and 
to individuals and public or private nonprofit organizations both in the 
United States and in other countries; and to furnish, sell, or rent, by 
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contract or otherwise, educational and information materials and 
equipment for dissemination to, or use by, peoples of foreign countries. 

Section 1002 authorizes the Secretary of State to delegate to such 
officers of the Government as the Secretary determines to be appro- 
priate any of the powers conferred upon him by Public Law 402. 

Section 1009 of Public Law 402 provides that all provisions of 
Public Law 402 regulating the administration of international informa- 
tion activities and educational exchanges provided therein shall. apply 
to all such international activities under jurisdiction of the Department 
of State. 

Public Law 885, 84th Congress, section 12, authorizes the Secretary 
of State with the approval of the Bureau of the Budget to prescribe 
the maximum rates of per diem in lieu of subsistence (or similar 
allowances therefor) payable while away from their own countries to 
foreign participants in any exchange of persons program. 

2. As pointed out above, the powers vested in the Secretary of State 
which are pertinent to IES have been internally delegated to the 
Director of LES. 

3 through 9. Not applicable. 

10. Section 1004, title 5, United States Code, is not pertinent to any 
of the operations of IES, since adjudication proceedings are ot one of 
the activities engaged in by IES. 

11. Not applicable. 


IV. INSPECTION OF RECORDS 


1. There are no written submissions voluntarily filed with the 
{ducational Exchange Service. 

2. Reports are required to be filed with the Educational Exchange 
Service by recipients of grants. 

3 through 9. These questions are not applicable to LES. 


V. WORKLOAD AND STAFFING PATTERNS 


1. There is no workload nor backlog in IES in the exercise of its 
rulemaking and adjudication powers. 


2. Not applicable. 

3. None. 

4. No changes in agency procedures have been made in IES. 
5, None. 


VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURE 


1. IES has, wherever it was possible, sought to make its procedures 
for rulemaking uniform with those of other agencies. IES, in the 
drafting of regulations concerning per diem payments to grantees 
under programs administered by it, has coordinated with ICA to 
assure uniformity with ICA procedures relative to per diem paymenis 
to persons affected under ICA administered programs. (See 
generally 22 C. F. R. 65.) 

2. No problems have been encountered. 

3. IES administrative functions are performed in accordance 
with the statutory authorities set forth in reply to section III of this 
questionnaire. These authorities have been internally delegated by 
the Secretary of State to the Director of LES. As such no “specific 
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statutory procedures” are applicable specifically to IES. [Italic 
supplied.] 


VII. RULES FOR ADMISSION TO PRACTICE AND FOR AVOIDANCE OF CON- 
FLICT OF INTEREST 
1. Not applicable. 
2. IES Memorandum No. 127 follows: 


Fespruary 20, 1956. 
SupsectT: INELIGIBILITY OF CERTAIN GROUPS FOR GRANTS UNDER IES ProGrams 


1. Purpose 


This memorandum (1) redefines the policy of the Department of State relative 
to the ineligibility of certain persons for grants under the international educational 
exchange programs, and (2) rescinds IES Memorandum No. 91, dated December 
17, 1953, subject: Ineligibility of Certain Groups for Grants Under IES Pro- 
grams. 


2. Background 

The United States Advisory Commission on Educational Exchange at the 
request of the Department reviewed the policy under which certain categories 
of persons were declared ineligible for grants. The Commission has approved the 
changes in the policy of the Department as outlined below. 


3. Persons ineligible for grants under IES programs 


(a) The following persons will be ineligible for grants under the international 
educational exchange program for 2 years following the termination of their 
relationship with the program: 

(1) Members of the Board of Foreign Scholarships. 

(2) Members of the United States Advisory Commission on Educational 
Exchange. 

(3) American employees or spouses of American employees of the Department 
of State, the Foreign Service, and the United States Information Agency (not 
including part-time or short-term American employees). 

(4) Employees of private and public agencies (excluding educational institu- 
tions) under contract to the Department of State who perform services directly 
related to the international educational exchange program. 

(5) Local employees of the USIS elements of United States diplomatic and 
consular posts who are performing services directly related to the international 
educational exchange program. 

(6) Members and staff (American and local) of the United States educational 
foundations or commissions overseas established under Public Law 584, 79th 
Congress (the Fulbright Act). Such ineligibility will pertain only to Fulbright 
grants. 

4. Local employees of United States diplomatic and consular posts not engaged in 
exchange activities 

Local employees of United States diplomatic and consular posts and of the 
United States Information Service not performing services directly related to the 
international educational exchange program will be ineligible for grants under 
this program during the period of their employment except when they are placed 
in a leave-without-pay status for the duration of their grants. 

3. Not applicable. 

4. No problems encountered. 


VIII. EXEMPTIONS FROM THE ADMINISTRATIVE PROCEDURE ACT 


1. IES rulemaking functions are exempt by virtue of the “foreign 
affairs’’ exemption contained in section 4, Public Law 404, 79th 
Congress. 

2. See above. 
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IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


There have been no major court decisions affecting IES procedural 
functions. 


Historica, Division (Pusiic AFFAIRS) 
III. SEPARATION OF FUNCTIONS 


This series of questions is not believed to be applicable to the 
Historical Division. As pointed out in the reply to section I of this 
questionnaire certain quasi-legislative power 1s exercised by the 
Historical Division in assisting in the formulation of rules relating to 
access by the public to certain of the Department’s files. The bulk 
of the questions in this section concern themselves with investigative 
processes which are not a function of the Historical Division. 


IV. INSPECTION OF RECORDS 


In our judgment, the procedures assumed by this section of the 
questionnaire are not applicable to the operations of the Historical 
Division. For example, the presumption that “‘written submissions” 
of some sort are submitted, voluntarily or otherwise, to this Division, 
is irrelevant to the type of public relations which the Historical 
Division carries on in making documentary materials available to 
qualified hopotietsl researchers. 

If, however, certain questions might be taken out of the context 
in which all of these questions rest, it might be possible to comment 
on several of the questions in this section. The first four questions 
are clearly not applicable. 

5. Relevant papers are made available to the public sometimes 
through publication of a volume and sometimes in response to ap- 
plications by nonofficial scholars desiring to do research in the files 
of the Department. 

6. Not applicable. 

7. Not applicable. 

8. “Matters” are not “filed’’ with the Department in the sense 
apparently assumed by the questionnaire, with the possible excep- 
tion of information submitted on ap plications for passports, visas, and 
employment, and materials submitted in connection with security 
investigations and related matters. These exceptions are covered 
under departmental regulations, and are obviously not made public. 

9. Papers listed as exceptions, cited under question 8, should not 
be made public, as governed by departmental regulations. In addi- 
tion, policy papers of the Department, while retaining their security 
classification, are not made available to the public. 


V. WORKLOAD AND STAFFING PATTERNS 


Basically this section also is not believed to be applicable to the 
Historical Division’s operations, but some comments can be made as 
under section IV. The Division participated with other areas of the 
Department in the preparation of regulation 185.4, governing access 
to records, but has no adjudication function. 

The rulemaking procedures have not changed during the last 
5 fiscal years. Adjudication reference is not applicable. 
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5. No staff is regularly concerned with this. Two staff members 
are involved only occasionally on an ad hoc basis. 


VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURE 


Department in the preparation of regulation 185.4, governing access 
to records, but has no adjudication function. 
2. No problems encountered. 


rs 


3. Not applicable. 


1. The Historical Division participated with other areas of the 


VII. RULES FOR ADMISSION TO PRACTICE AND FOR AVOIDANCE OF CON- 
FLICT OF INTERESTS 

1. Not applicable. 

2-4. The Historical Division does not have specific rules for avoid- 
ance of conflicts of interest but rather depends upon the guidance of 
the administrative and personnel areas of the Department of State 
for the resolution of such problems if and when they should arise. 


VIII. EXEMPTIONS FROM THE ADMINISTRATIVE PROCEDURE ACT 


Studies contracted for at the request of the Historical Division may 
indirectly affect the formulation of foreign policy on a particular 
subject and hence would fall within the foreign policy exception of 
the Administrative Procedure Act (sec. 4, Public Law 404, 79th 
Cong.). 


IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


There have been no major court decisions affecting the Historical 
Division’s procedural functions. 


3. Lenp-LEASE AND Surpius Property Division (BUREAU OF 
Economic AFFAIRS) 


III. SEPARATION OF FUNCTIONS 


1. (a) (1) Lend-lease—The Lend-Lease Act (22 U. S. C. 412 (b)) 
vests authority in the President to settle wartime lend-lease ac- 
counts—intergovernmental settlements—on such terms and condi- 
tions deemed to be satisfactory. The procedure for settlement of 
accounts is primarily one of negotiation; however, administrative 
determinations of amount of aid granted, reciprocal aid received by 
the United States, and amounts to be allowed as offsets for claims of 
each government arising from the conduct of the war requires the 
marshaling of data—accounts and subsidiary wartime agreements— 
application of some procedures of adjudication in the development 
of statements of facts for use in negotiation. After negotiation of 
settlement agreements, specific claims presented by a party govern- 
ment as coming within or outside the categories described in the 
settlement agreement necessitates the development of positions to be 
taken by the United States in connection therewith. 

By Executive Order No. 8926 of October 28, 1941, the powers of 
the President were delegated to the Administrator, Lend-Lease Ad- 
ministration. By Executive Order No. 9380 of September 25, 1943, 
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the Foreign Economic Administration was designated as holding a 
full delegation of Presidential authority as successor to the Lend-Lease 
Administration. By Executive Order No. 9630 of September 22, 1945, 
the Department of State was designated as successor of the Foreign 
Economic Administration. 

(2) Surplus property.—Section 401 of Public Law 152 (81st Cong.) 
(63 Stat. 401; 40 U.S. C. 511-514), provides that the Department “of 
State shall, except to such extent as the President shall otherwise 
determine, administer agreements for the disposal of foreign excess 
property concluded under the terms and provisions of the Surplus 
Property Act of 1944, which was amended, repealed in part and super- 
seded by Public Law 152. Under the provisions of the Surplus Prop- 
erty Act a portion of the proceeds of sale were deposited in a special 
account to permit appropriate refunds to purchasers when a disposi- 
tion did not become final, was rescinded or involved a breach of 
warranty on the part of the seller. Contracts concluded by the 
Department of State under authority of the act provided for sale on 
1 ‘where is, as is’’ basis; consequently, claims presented by purchasers 
were limited to those for short delivery and failure to deliver and 
those arising from contract interpretation. Inasmuch as all contracts 
involved were concluded prior to June 30, 1949, claims are now rarely 
presented. Disposition of claims is made on an audit of transactions, 
examination of records held by the Department and the claimant, and 
interpretation of the contract. If the validity of claims is not shown 
by departmental records and contract interpretation, adjustment is 
denied, and the matters referred to the General Accounting Office for 
further review, if desired by the claimant. 

Administration, in addition to adjustment and settlement of claims, 
involves servicing of agreements in existence, i. e., collection of annual 
payments, collection of amounts in arrears as shown by audit. 

(b) None. 

(c) As noted in answer to question No. | of Part I1: Adjudication, 
settlement of the lend-lease accounts and adjustment or settlement 
of claims arising from sales of surplus property is primarily admin- 
istrative in that settlements are effected on basis of record of accounts 
and information available in departmental records; however, process 
of analyzing accounts and checking information of claimant against 
that of record and agreements involves processes of adjudication. 

2. Statute and Executive order involve delegation of authority to 
the Secretary of State, who in turn delegates such authority to sub- 
ordinates as required. 

3-7. Not applicable. 

8. Since the subject matter of the administrative settlement of 
lend-lease accounts and claims on surplus property contracts involves 
decisions based on records of the Government as to financial respon- 
sibility of another part to the Government, all the decisions can be 
made ex parte. As previously explained, claimants for adjustment 
or debtors are given full opportunity to present all information in 
their files as a means of checking the Government’s record for accu- 
racy. In instances of irreconcilable information on claims against 
the Government under administrative consideration, the matter would 
go to the General Accounting Office or Court of Claims for develop- 
ment of evidence and weighing of evidence. 
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9. Deciding officer does not afford notice and opportunity for all 
arties to participate in case of consultation with others on fact or 
aw. Claimant would be informed of any new facts developed in 
checking records or personnel of Department and informed of any 
principle of law applied. If claimant should disagree or have further 
material to submit there would be no bar. Decisions are not final 
and are subject to review by other agencies. 

10. No interpretation given title 5, United States Code, section 
1004 (c) inasmuch as adjudicating functions exercised do not come 
within terms of section 1004. 

11. Officer making decision has available all communications and 
records bearing on matter available in departmental files. 


IV. INSPECTION OF RECORDS 


Claims by purchasers or debtors for adjustment of surplus 
contracts and lend-lease settlement agreements. 

None. 

Since the matters are between parties to contracts, occasion has 
not arisen to honor requests for the examination of such claims. 

No public announcement is made for filing of claims. 

No established procedure or method in view of lack of interest 
of third parties. If request received, interested party would be 
allowed to inspect file or be furnished with copies, except for classified 
information. 

6. Press releases are used in connection with settlement of lend-lease 
negotiations. 

Not applicable. No vote taken. 

8. Classified information under security and administrative regula- 
a of Department. 
. Classified documents. 


V. WORKLOAD AND STAFFING PATTERNS 


Rulemaking not involved in functions. Cases pending described 
(4 in number) in Part II: Adjudications, question 30 (6). 

2. One major process in settlement of accounts is checking all 
material in accounting, settlement, and contract files for information 
on which to state Department’s position. Research is conducted as 
time permits and no record has been kept of time spent on cases. 

3. No rulemaking involved. Four cases completed during period. 
Inasmuch as cases pending arise from lend-lease settlements, it has 
been impossible to determine when matter was first presented— 
probably at the time of settlement agreement and renewed by cor- 
Se me from time to time. See II, Adjudications, question 
No. 2 

4. Wore: 

5. No rulemaking involved. In administrative settlement or 
adjudication of claims facilities of several offices of Department— 
Finance Division, Political Divisions, and Legal Office—are used. 
Cannot give number of persons involved. Kinds of personnel involved 
in each case would be: secretarial, legal, economic, and fiscal. 





| 
| 
| 
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VI. UNIFORMITY OF ADMINISTRATIVE, PROCEDURE 


1. No rulemaking procedure involved. On matter of adjudication 
of surplus property claims have attempted to bring procedure in line 
with that of General Accounting Office’s treatment of claims. 

Settlement of lend-lease accounts involves negotiation with foreign 
government—not susceptible to control by unilateral rules. 

2. Believed to comply with General Accounting Office procedure. 

3. Statute of authority does not detail procedure. 


VII. RULES FOR ADMISSION TO PRACTICE AND FOR AVOIDANCE OF 
CONFLICT OF INTERESTS 


1. Requires submission of power of attorney by those representin 
claimants or statement by claimant that specified representative wil 
handle claim. 

2. Sections 380 to 389 (inclusive) of departmental regulations and 
procedures manual. 

3. Believed to conform to rules of other agencies. 

4. No problems encountered. 


VIII. EXEMPTIONS FROM THE ADMINISTRATIVE PROCEDURE ACT 


1. Believe all functions are exempt from Administrative Procedure 
Act. 

2. Settlement of lend-lease accounts involves negotiations with 
foreign governments; hence, not susceptible to unilateral rules. Set- 
tlements also involve conduct of foreign relations as same situation 
prevails with respect to contracts with foreign governments for sale of 
surplus property. 

In case of claims presented in connection with contracts of sale of 
surplus property to individuals, the procedure for processing the 
claims lead to a statement of position of the Department as a party 
to the contract. Such position is subject to review by the General 
Accounting Office and court in de novo proceedings. 


IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


None. 


4. FeperRAL Reserve (Bureau or Economic AFrFrarrs) 
III. SEPARATION OF FUNCTIONS 


1. See answer to 1 (a) and (6) of section IT. The powers assigned 
to the Secretary of State under section 25 (6) of the Federal Reserve 
Act may be classified as being quasi-judicial in character. 

2. See answer to 1 (c) of section II. 

3 through 11 not applicable. 


IV. INSPECTION OF RECORDS 


1. Not applicable. 

2. (i) Notification from Director, Office of Alien Property, to the 
Secretary of State of the issuance of license relating to the account of 
the foreign state held by the Federal Reserve Bank or a national bank. 
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(ii) Copy of a license issued by the Office of Alien Property to the 
Federal Reserve Bank or a national bank that such bank is authorized 
to pay to an accredited representative of a foreign country whose 
account is blocked. This license is granted under the authority of 
Executive Order 8389 of April 10, 1940, as amended, and Executive 
Order 9989 of August 20, 1948, and regulations issued thereunder. 

(iii) A certificate issued by the accredited representative of the 
foreign state to the Secretary of State certifying the name of a person 
authorized to receive control or dispose of property of a foreign state 
held by the Federal Reserve Bank or a national bank. 


V. WORKLOAD AND STAFFING PATTERNS 


Not applicable. The instances involving certifications by the 
Secretary of State under section 25 (b) of the Federal Reserve Act 
are limited. in number. 


VI, VII, VIII, and LX not applicable. 


5. Orrice or SpeciaAL ConsuLarR SpRVicES (BURBAU OF SECURITY 
AND ConsuLAR AFFAIRS) 


lil. SEPARATION OF FUNCTIONS 


Assigned by statute 

Administrative action responsibility for the following functions has 
been assigned by statute to the Department of State and/or to the 
Foreign Service, and responsibility for action in Washington is assigned 
by the Department of State Organizational Manual to the Office of 
Special Consular Services: 

(a) Protection, welfare, and whereabouts of United States citizens 
abroad, and protection of American property abroad. The authority 
is considered derivative from title 5, United States Code, section 156, 
and under international law is a traditional responsibility of the 
Secretary of State in order to insure just and equitable treatment for 
United States citizens and property interests outside the confines of 
the United States. 

(6) Protection abroad of deceased United States citizens and their 
estates, and reporting their deaths. Authority is assigned in title 22 
United States Code, sections 1175 to 1179. 

(c) Notarials, public documents, and quasi-legal documents. Au- 
thority is assigned in title 22, United States ¢ ‘ode, sections 1195, 1203, 
1204; title 18, United States Code, sections 3492 to 3496; title 
United States Code, sections 1740 to 1742, 1781, 1783, 1784; title 35, 
United States Code, sections 115, 261; title 15, United States Code, 
section 1061. 

(2) Protection of United States shipping and seamen. Authority 
is assigned in title 22, United States Code, section 1173; title 46, 
United States Code, sections 12, 40, 354, 355, 569, 570, 593, 605, 624, 
656 to 658, 662, 678, 679, 682 to 685, 701 (3 Comp. Gen. 936), 703, 
721, 747. 

(e) Services for Government agencies and establishments and for 
beneficiaries thereof. Authority is assigned in title 22, United States 
Code, section 846. 

(f) The establishment and revision of schedules of fees for services 
rendered by Department’s representatives in behalf of the public. 
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Authority is assigned in title 5, United States Code, sections 140, 
151 (c); title 22, United States Code, sections 811 (a), 1182, 1186, 1188 
to 1195, 1197 to 1199, 1201, 1202. 

Assigned by Executive order or international treaties and conventions 

Administrative action responsibility for the following functions has 
been assigned by Executive order or by treaties to the Department of 
State and/or to the Foreign Service, and responsibility for action in 
Washington is assigned by the Department of State Organizational 
Manual to the Office of Special Consular Services: 

(a) Services for Government agencies and establishments, and for 
beneficiaries thereof. Authority is derived from Executive Order 
No. 6017 of February 7, 1933. 

(6) Liaison with the Red Cross, and matters relating to prisoners 
of war. Authority is derived from the four Geneva conventions for 
the protection of victims of war. 

(c) The establishment, revision, and implementation of schedules 
of fees for services rendered abroad by Department’s representatives 
in behalf of the public. Authority is derived from Executive Order 
No. 10697 of February 6, 1957. 

(d) The authority for the performance abroad by the Foreign 
Service of various miscellaneous functions, including those summarized 
above, is either required, restricted, and/or clarified by the terms of 
consular conventions entered into and in force between the United 
States and other sovereign states. 

Legislative (rulemaking) powers assigned by statute to the De- 
partment of State covering functions for which the Office of Special 
Consular Services is re sponsible are authorized as follows: under 
title 5, United States Code, section 140, the Secretary of State is 
authorized by regulation to prescribe fees for services performed in 
behalf of the public, in order to make such services self-sustaining. 
2. The powers assigned to the Secretary of State and to the De- 
partment of State, as summarized in (1) above, are delegated by the 
departmental manual, by the Foreign Service Manual, or by depart- 
mental instructions, either to the Office of Special Consular Services 

to the Foreign Service abroad. 

Decisions made by Office of Special Consular Services, when they 
involve policy questions, controversial matters, or legal interpreta- 
tions, are reviewed within the Department by the Bureau of Security 
and Consular Affairs, the particular geographic bureaus concerned, 
and by the Legal Adviser’s Office. 

Questions 2-11. Not applicable. 

IV and V. Not applicable. 


VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURE 


Through consultations with other agencies concerned and with 
the Bureau of the Budget, the Office of Special Consular Services has 
sought to make the Department’s procedures with respect to the 
establishment and collection of fees uniform with the procedures of 
other agencies of the Government. 

3. Except for the functions performed by the Department under 
title 5, United States Code, section 140, relating to the establishment 
and collection of fees for services rendered, the functions for which 
the Office of Special Consular Services and the Foreign Service are 








986 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


responsible are performed pursuant to specific statutory and/or Execu- 
tive order and treaty procedures having specific application to the 
Department of State and to the Foreign Service. 

The balance of the numbered questions included in parts VII to 
[X but not referred to above, do not particularly apply to the func- 
tions for which the Office of Special Consular Services is responsible. 


6. Passport Orrice (BuREAv oF Security AND ConsuLaR AFFAIRS) 
Ill, SEPARATION OF FUNCTIONS 


(a) See iaws cited in section IT (2). 
(5) See section I (1) (a). 
(c) See section IT (1) (a). 

2. The administrative duties are delegated downward in various 
de:rees, down to section chiefs in accordance with standard Govern- 
ment procedures, 

As to rulemaking see section I (1) (c). 

The ad udication has been delegated in simple and noncontroversial 
cases to i); adjudicators. In more involved cases, decisions may be 
made by: (1) Branch chiefs, (2) division chiefs, (3) the Deputy Di- 
rector of the ‘Passport Office, (4) the Director of the Passport Office 
(5) the administrator of the Bureau of Security and Consular Affairs, 
(6) the Deputy Under Secretary of State for Administration, (7) the 
Deputy Under Secretary for Political Affairs, (8) the Under Secre- 
tary, or (9) the Secretary. 

To investigate a person’s eligibility for the protection of the 
U nited States Government. 
4. (¢) Not at all. 
(b) Not at all. 
(c) Not at all. 
5. (a) Never. 
(b) Never. 
(c) Never: 
(d) Never. 
(e) Occasionally, on appeal cases. 

6. Not applicable. 

7. (a) In all cases involving appeal from refusals under title 22 
Code of Federal Regulations, sections 51.135 and 51.136 the Board 
of Passport Appeals ‘advises the Secretary of State. 

(6) No. 

(c) In making decisions the Administrator of the Bureau of Security 
and Consular Affairs often consults the Security Office, the Legal 
Adviser of the Department, political affairs officers, and the Office 
of the Security Counsel. 

(d) See (ce). 

(e) None except as above. 

8. Any case can be adjudicated in favor of an applicant without 
any proceedings except the filing of the formal application with sup- 
— evidence. Most cases are handled this way. 

Not applicable to ordinary passport procedures. 
0. Section 1004 of title 5 does not apply to passport procedures. 
(a) All adjudicating officers have before them a complete record 
includinie all opinions of subordinates. 
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(b) A precis is furnished to the Secretary of State in cases that go 
to him for decision. 


IV. INSPECTION OF RECORDS 


Passport applications, registration applications, reports of birth. 
2. Proof of nationality and identity and in certain cases proof of 
nature of proposed travel (22 C. F. R. 51.22, 51.34, 51,36, 51.48, and 
51.51 to 51.74, inclusive). 
None. 
4. Not applicable. 

As to general information; press releases. As to regulations 
Federal Register and Code of Federal Regulations in addition to press 
a 

. None. Applications are not of interest to other parties as a rule. 
No. 
8. Information regarding individual cases is not available to the 
public. Usage, long-established policy of the Department. 
9. The Department has always considered that information given 
to it in passport applications is privileged and that there is no public 
interest requiring it to be made public. 


V. WORKLOAD AND STAFFING PATTERNS 


Rulemaking is part-time work of various supervisory officers of 
the P assport Office and other officers of the Department of State. 
— adjudication see section II (8). 

Rulemaking (and rule changing) depend on changing conditions, 
as W well as planning for possible future emergencies. It is a spare-time 
job. 

The adjudicating procedures are often simple but sometimes become 
very involved. We have, in emergency cases, issued passports within 
20 minutes after receipt of an engliaelida including adjudication and 
administrative work. On the other hand, the case of Paul Robeson 
has been pending in various forms for several years, including court 
proceedings, ete. 

3. One rulemaking procedure completed and five others started 
in 1955-56. Three of these are standby ones for war emergency 
which are ready for signing if an emergency occurs. For adits 
cation see section II (26). (a). 

4. None as to rulemaking. As to adjudication, title 22 Code of 
Federal Regulations, sections 51.135 to 51.143 and 51.151 to 51.170 
were promulgated to meet objections to more simplified procedures 
which had been followed hitherto. 

5. One hundred and twenty-four adjudicators, 19 attorneys and 31 
supervisory personnel in the Passport Office, some being part-time 
work. Various higher officers of the Department on part-time basis. 


VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURE 
. No. 
ie 8 
3. All. 
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VII. RULES FOR ADMISSION TO PRACTICE AND FOR AVOIDANCE OF CON- 
FLICT OF INTERESTS 


1. See title 22 Code of Federal Regulations, section 51.161 (par. (a)). 
Similar rule in all passport proceedings. 
. See title 22 Code of Federal Regulations, section 51.161 (par. (b)). 
Yes. 
No problems encountered so far. 


mor 


VIII. EXEMPTIONS FROM THE ADMINISTRATIVE PROCEDURE ACT 


All are exempt. 
. Foreign affairs functions. 


Ne 


IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


1. Discretionary refusal of passports under title 22 Code of Federal 
Regulations, sections 51.75, 51.135, and 51.136. 

2. Court opinions have held, in effect, that our procedures do not 
accord people due process in refusal cases. (The Passport Office feels 
that it has always accorded applicants substantive due process.) 

3. In view of inability to meet court requirements due to security 
regulations, lack of funds to pay witnesses, absence of subpena power, 
etc., we have issued passports to Communists and suspected espionage 
agents. 


List of court cases, 1952-56: 
Shachiman v. Dulles 
Nathan v. Dulles 
Boudin v. Dulles 
Dayton v. Dulles 
Robeson v. Dulles 
Bauer v. Acheson 


Visa Orrice (BurgeAv or Security AND CoNSULAR AFFAIRS) 
III. SEPARATION OF FUNCTIONS 


(a) The Secretary of State is charged with the administration 
and enforcement of the provisions of the Immigration and Nationality 
Act and all other immigration and nationality laws relating to (1) the 
powers, duties, and functions of diplomatic and consular officers of 
the United States, except those powers, duties, and functions con- 
ferred upon consular officers relating to the granting or refusal of 
visas; (2) the powers, duties, and functions of the Bureau of Security 
and Concular Affairs; and (3) the determination of nationality of a 
person not in the United States (sec. 104 (a), 66 Stat. 174). By dele- 
gation from the President, the Secretary of ‘State is also vested with 
authority to impose restrictions and prohibitions upon the entry of 
persons to and their departure from the United States in time of war 
. national emergency (sec. 215, 66 Stat. 190; Proc. 3004 of January 

1953; 3 CFR, 1953 Supp.). 
"(b) The Secretary of State is vested with authority to prescribe 
such regulations, forms of reports, entries, and other papers; issue 
such instructions; and perform such other acts as he deems necessary 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 989 


for carrying out the provisions of the immigration and nationality 
laws to the extent of his general authority (sec. 104 (a), 66 Stat. 174). 

(ec) ¢ ‘onsular officers of the United States are vested with final 
authority to issue or refuse both immigrant and nonimmigrant visas 
(sec. 104 (a) and sec. 221 (a), 66 Stat. 174, 191). 

The general Sida conferred upon the Secretary of State to 
administer and to enforce the immigration and nationality laws, as 
referred to in paragraphs 1 (a) and (b), has been delegated to ‘the 
Administrator of the Bureau of Security and Consular Affairs. 

3. Not applicable. 

4. Not applicable. 

5. Inasmuch as the Visa Office is not an investigative agency, it 
appears that the inquiries in paragraph 5 are not applicable. When 
any investigation is deemed necessary, the case is referred to the 
office which conducts investigations for the Department. 

As stated previously, the Visa Office does not perform an investi- 
itive or prosecuting function. However, the Office does act in the 
capacity of a review agency to assure a fair and unbiased adjudication 
of visa cases by consular officers abroad. 

7. Inasmuch as the Visa Office does not conduct agency hearings, 
it has no occasion to view the recommended or initial decisions of 
hearing officers or other officials. 

8. The Office is not authorized by law to dispose of any matter on 
an ex parte basis. 

9. Not applicable. 

10. Since foreign-affairs functions are specifically excepted from 
the procedural requirements of section 1004 of title 5, United States 
Code, the Office has had no occasion to interpret section 1004 (c) of 
title 5, United States Code. 

1. The officers of the Visa Office who review the decisions of 
consular officers in visa cases and render advisory opinions, cannot 
be described as “final adjudicating officials’ within the meaning of 
the question. However, in reviewing such decisions the officers of 
the Visa Office have before them a complete record of the case, includ- 
ing any statement or brief which the interested party or his repre- 
sentative may wish to submit for consideration. 


IV. INPSECTION OF RECORDS 


With the exception of question No. 8, the information required 
under the above heading is not considered relevant to the Visa Office 
or the consular function of issuing or refusing visas. Concerning 
question No. 8, section 222 (f) of the Immigration and Nationality 
Act provides that the records of the Department of State and of 
diplomatic and consular officers of the United States pertaining to 
the issuance or refusals of visas or permits to enter the United States 
shall be considered confidential and shall be used only for the formula- 
tion, amendment, administration, or enforcement of the immigration, 
nationality, or other laws of the United States, except that in the 
discretion of the Secretary of State certified copies of such records 
may be made available to a court which certifies that the information 
contained in such records is needed by the court in the interest of the 
ends of justice in a case pending before the court. 
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V. WORKLOAD AND STAFFING PATTERNS 


The Visa Office has no appreciable backlog so far as rulemaking 
is ote ed 

2. The major steps in rulemaking are as follows: 

(a) The. regulations officer prepares a preliminary draft of 
regulations for clearance within the office; 

(6) The comments thereon are considered and changes made 
accordingly ; 

(c) A formal order prescribing the regulations is prepared for 
the approval and signature of the Administrator of the Bureau 
of Security and Consular Affairs; 

(d) When a joint order is prepared as required in certain in- 
stances, it is sent to both the Administrator of the Bureau of 
Security and Consular Affairs and to the Commissioner of {m- 
migration and Naturalization for signature; and 

(e) When finally approved, the order or joint order 1s authen- 
ticated and transmitted to the Federal Register for publication. 

3. In 1955 there were approximately. 37. rulemaking proceedings 
(revised. or new regulations) started and completed and in the year 
195€ approximately 39 such proceedings. 

4. Under the Immigration and Nationality Act which came into 
force on December 24, 1952, the Seeretary of State was given inde- 
pendent authority to pr escribe 1 ‘egulations implementing the immigra 
tion laws. Formerly, the Secretary’s regulations were sent to the 
Attorney General for a, formal-recommendation,and approval. ‘This 
change has had the effect of expediting the proeess of rulemaking. 

5. Responsibility for rulemaking. is vested in the Special Services 
and Functions Division of the Visa Office. All rulemaking originates 
in the Regulations and Manual Branch which is headed by an attorney 


VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURES 


1. Procedures for rulemaking are relatively uniform with those of 
other agencies which are not subject to proposed rulemaking. 

2. In certain instances the Department has been able to publish 
its regulations in the Federal Register simultaneously with the pub- 
lication of related i by the Immigration and Naturalization 
Service. No problems have been encountered in this connection. 

Administrative functions of the Visa Office are performed pur- 
suant to the authority contained in section 104 of the Immigration 
and Nationality Act. 


VII. RULES FOR ADMISSION TO PRACTICE AND FOR AVOIDANCE OF 
CONFLICT OF INTEREST 


The information required under the above heading is believed not 
to be relevant to the duties and funetions administered by the office. 
As stated previously, the office does not adjudicate cases referred to 
it by consular officers. 
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VIII. EXEMPTIONS FROM THE ADMINISTRATIVE PROCEDURE ACT 


1. Certain. functions are exempt from the provisions of the Admin- 
istrative Procedure Act. 

2. The function of rulemaking under section 104 of the Immigration 
and Nationality Act is considered’ a, foreign affairs: function: of the 
United States within the meaning of section 4 of the-Administrative 
Procedures Act and, therefore, exempt from the requirement of pro- 
posed rulemaking and delayed effective date. To the extent that 
diplomatic and consular officers of the United. States who issue and 
refuse visas are involved in “adjudication” as that term is defined in 
the Depariment’s clarifying memorandum of December 26, 1956, such 
funetion would alse be considered:exempt as a foreign affairs function 
from the requirements of section 5 of the Administrative Procedure 
Act. 

IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


In the case of Mao v. Brownell (207 Fed. 2d 142), the United States 
Court of Appeals for the District of Columbis held ‘on September 4, 
1953, that an alien who enters and resides in this country, whether 
in a permanent or temporary status, is a person within the protection 
of the fifth amendment to the Constitution, and further held that the 
Government could not prevent such: an alien>from departing the 
United States without first giving him a full and fair hearmg:') Subse- 

uently, the Secretary of State, with the concurrenee-of-the Attorney 
Genanah published amended :regulations governing ‘the ‘departure ‘of 
aliens from the United States (22 C. F. R. 46.1-46.7; 20 F. R. 5482). 
These regulations: provided for a°due process hearing in the case ‘of 
any alien, other than an enemy alien, who is prevented under the 
regulations from leaving the United States. 


8. Orrick or Munitions Contror (BurEAv or SecurtTy AND Con- 
SULAR AFFAIRS) 


Ill, SEPARATION ‘OF FUNCTIONS’ 


1. The powers assigned by (1) statute and (2) Executive orde?to 
this agency are as follows: 

(a) Executive (administrative).—Statute: Section 414 of the Mutual 
Security Act of 1954; section 6 (a) of the Air Commerce Act of 1926; 
Executive Order 10575, section 103 (b). 

(6) Legislature (rulemaking).—Statute: Section 414 of the Mutual 
Security Act of 1954;-Executive Order. 10575, section 103 (b). 

2. The executive (administrative) and legislative (rulemaking) 
authority assigned by statutes and Executive order set forth in III (1) 
above is delegated to the Secretary of State except that the con- 
currence of the Department of Defense is required by Executive 
Order 10575 in naming the articles to be designated as arms, ammuni- 
tion, and implements of war. The Office of Munitions Control is the 
Department of State unit carrying out these functions for the Secre- 
tary of State. 

3. None. 

Questions 4 through 11 not applicable. 
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IV. INSPECTION OF RECORDS 
1. None. 


2. Applications for licenses and registration. Section 414 of the 
Mutual Security Act. 

3. None. 

Questions 4 through 8 not applicable. 

9. All categories of documents in this particular field should not be 
available for public inspection. Information furnished in confidence. 


V. WORKLOAD AND STAFFING PATTERNS 


1. Rulemaking powers exercised only as warranted from time to 
time by changes in policy objectives and military technology. This 
office does not exercise judicial or quasi-judicial powers. 

Questions 2 through 5 not applicable. 


VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURES 


Questions 1 and 2 not applicable. 
3. None. 


VII. RULES FOR ADMISSION TO PRACTICE AND FOR AVOIDANCE OF 
CONFLICT OF INTEREST 
Not applicable. 


VIII. EXEMPTIONS FROM THE ADMINISTRATIVE PROCEDURE ACT 


1, All functions in this section are exempt from any of the provisions 
of the Administrative Procedure Act. 

2. Since the operations of the Office of Munitions Control are 
concerned entirely with foreign-affairs functions and with functions 
related to the national-military. security interests, they are exempted. 
(See also answer to sec. VI, question 3, and sec. I, question 9.) 


IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


None. 


x 





